IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI NCENT GRAHAM . CVIL ACTION
V. :

W KOOKER, et al. . NO. 98-0038

MEMORANDUM AND ORDER

HUTTON, J. Sept enber 23, 1998

Presently before the Court are Mdtions to Dismss by
Def endant Cynt hia Anderson (Docket No. 16) and Defendants Thonmas
Rowl ands and Jennifer Hendricks (Docket No. 17). Also before the
Court are Plaintiff’s responses thereto (Docket Nos. 23 & 27). For

the reasons stated below, the notions are GRANTED.

. BACKGROUND

Plaintiff, Vincent G aham (“Plaintiff” or “Gahant), is
a prisoner at the State Correctional Institution at Rockview. In
his pro se conplaint, he conplains of the actions of four
Defendants. First, Plaintiff states that on February, 15, 1990,
Def endant Cynthia Anderson, a clerk enployed by the Cty of
Phi | adel phia’s C erk of Quarter Sessions, incorrectly recorded that
a sentence inposed by Philadel phia Court of Comon Pleas Judge
Caroyln Temin was to run consecutively, instead of concurrently,
with a sentence inposed in another crimnal case. Plaintiff

further states that he was inproperly incarcerated for a total of



si x nmont hs because of this error. Second, Plaintiff alleges that
on August, 2, 1990, WIIiam Kooker, who was a Records O ficer at
Gaterford until April 1993 when he retired, failed to give
Plaintiff credit for three nonths of incarceration. Thi rd,
Plaintiff states that on Novenber 18, 1997, Defendant Jennifer
Hendri cks, Departnent of Corrections Records Coordinator, did not
properly credit himfor five nonths of incarceration. Fourth and
finally, Plaintiff alleges that on Decenber 16, 1997, when he
conpl ai ned of Defendant Hendricks’ error to Defendant Thomas
Rowl ands, State Correctional Institution at Gaterford Records
Supervi sor, Defendant Rowl ands refused to give himcredit for an
addi tional four nonths.

Thereafter, Plaintiff brought three | awsuits. |In G aham

v. Meyers et al., Cvil Action No. 98-0720, Plaintiff brought a

petition for habeas corpus. Magistrate Judge Arnold C. Rapoport
wote a report and recomendation that the petition be dism ssed
for failure to exhaust state renedies. Judge Louis Bechtle
approved of the Magistrate Judge’s report and recommendati on and

t he case was cl osed. In Gahamyv. Departnent of Corrections, No.

oOMD1998, Plaintiff brought a mandanus action in the Conmmonweal th
Court of Pennsylvania. This case is still pending. Finally, in
this case, Plaintiff filed a pro se conplaint alleging that the
Def endants violated rights secured by the First, E ghth and

Fourteenth Amendnents  of the United States Constitution.



Plaintiff’s conplaint also alleges a retaliation claim
Apparently, under 42 U.S.C. § 1983, Plaintiff seeks a declaratory
j udgment, conpensatory damages and punitive damages.! Defendants

nove to disniss the conplaint.?

1. MOTION TO DI SM SS STANDARD

Federal Rule of G vil Procedure 8(a) requires that a
plaintiff’s conplaint set forth “a short and pl ain statenent of the
cl ai mshow ng that the pleader is entitledtorelief . . . .” Fed.
R Gv. P. 8(a)(2). Accordingly, the plaintiff does not have to

set out in detail the facts upon which he bases his claim’

Conley v. G bson, 355 U S 41, 47 (1957). In other words, the

plaintiff need only to “give the defendant fair notice of what the
plaintiff’s claimis and the grounds upon which it rests.” 1d.
When considering a notion to dismss a conplaint for

failure to state a clai munder Federal Rule of G vil Procedure

' This Court assumes that the Plaintiff brings suit under 42

U S.C. 8§ 1983 because: (1) Plaintiff already brought a habeas corpus petition
whi ch was dismssed; (2) Plaintiff seeks nonetary danages; (3) Plaintiff’'s
conmplaint is unclear; and (4) Plaintiff conpleted a formwi th his conplaint

i ndicating he was filing under 42 U S.C. § 1983. See Haines v. Kerner, 404
U S. 519, 520 (1972) (noting that pro se plaintiff’s conplaints should be
construed liberally). Because the Plaintiff drafted the conplaint pro se,
this Court will not hold lay persons to the sanme standards as attorneys. See
id.

2 The Defendants nove to disniss on several grounds. Because this
Court finds nmerit in the statute of linmtations argunment by Defendant Anderson
and the failure to state a cl ai munder Suprene Court precedent by Defendants
Rowl ands and Hendricks, the Court will not consider the Defendants’
alternative grounds.



12(b)(6),2 this Court must “accept as true the facts alleged in the
conplaint and all reasonable inferences that can be drawn from

them” Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d G r.

1990) (citing Ransom v. Marrazzo, 848 F.2d 398, 401 (3d Grr.

1988)). The Court will only dismss the conplaint if “*it is clear
that no relief could be granted under any set of facts that could

be proved consistent with the allegations.’” HJ. Inc. V.

Northwestern Bell Tel. Co., 492 U S. 229, 249-50 (1989) (quoting

Hi shon v. King & Spalding, 467 U.S. 69, 73 (1984)).

1. D SCUSSI ON

A. Def endants Cynthia Anderson and WI1liam Kooker

Def endants Anderson and Kooker assert that the
Plaintiff’s clains are tinme barred because any 8 1983 violation
occurred in 1990. A plaintiff nmay bring a 8 1983 acti on under the
Cvil Rights Act of 1964 if he or she alleges that a person acting
under color of state |aw deprived him of rights, privileges, or
immunities secured by the Constitution or laws of the United

States. See 42 U.S.C. § 1983 (1994); West v. Atkins, 487 U S. 42,

48-49 (1988); G oman v. Township of Manal pan, 47 F.3d 628, 633 (3d

} Rule 12(b) (6) states as foll ows:

Every defense, in law or fact, to a claimfor relief in
any pleading . . . shall be asserted in the responsive
pl eading thereto if one is required, except that the
foll owi ng defenses may at the option of the pleader be
made by nmotion: . . . (6) failure to state a clai mupon
which relief can be granted . .

Fed. R Gv. P. 12(b)(6).



Cr. 1995). A plaintiff, however, may not seek relief if the
statute of limtations for the civil rights action has run. See

Wlson v. Grcia, 471 U S. 260, 276 (1985); Knoll v. Springfield

Township Sch. Dist., 763 F.2d 584, 585 (3d G r. 1985). The United

St ates Suprene Court held that civil rights clains brought pursuant
to 42 U S.C. 8 1983 are best characterized as personal injury
actions for statute of [imtations purposes. See Wlson, 471 U. S.

at 276. Therefore, a court analyzing a civil rights claim nust

first determ ne whether the forumstate’'s statute of limtations
for personal injury actions has run. See id. |In Pennsylvania, the
statute of limtations for personal injuries is tw years, and

thus, the statute of limtations for a civil rights cause of action
under 42 U.S.C. 8§ 1983 is also two years. See 42 Pa. Cons. Stat.
Ann. 8§ 5524 (1981 & Supp. 1996); Knoll, 763 F.2d at 585 (citations
omtted).

In the instant case, Plaintiff details howthe actions of
Def endant Anderson, on February 2, 1990, and Def endant Kooker, on
August 2, 1990, lead to the violations of the First, Ei ghth and
Fourteenth Anmendnents. See Pl.’s Conpl. at p. V, § 1. “A section
1983 cause of action accrues when the plaintiff knew or shoul d have
known of the injury upon which [his or her] action is based.”

Saneric Corp. of Del., Inc. v. Philadelphia, No. CV.A 97-1615,

1998 W. 164874, at *17 (3d Cir. Apr. 10, 1998). This Court finds

fromthe Plaintiff’s pleadings that Plaintiff knew of Anderson and



Kooker’s activities which could have led to injury on August 2,
1990. Therefore, because the Plaintiff filed suit on February 2,
1998, nore than seven (7) years after his cause of action arose,
the Plaintiff’s clains are dism ssed with prejudice as they relate

t o Def endants Anderson and Kooker.*

B. Def endants Thonmas Row ands and Jennifer Hendricks

1. Analysis of Plaintiff's Section 1983 d ai ns

In terms of relief, Plaintiff seeks a “declaratory
judgment that the defendants’ acts herein violated plaintiff’'s
rights under the United States Constitution.” See Pl.’s Conpl. at
p. V, 1 1. Defendants argue that the Suprenme Court’s decision in

Preiser v. Rodriguez requires this Court to dismss Plaintiff’'s 42

U S.C. 8§ 1983 conplaint in so far as it requests a determ nation
that his current state sentence is unconstitutional. Thi s Court
agr ees.

In Preiser v. Rodriguez, 411 U S. 475, 489 (1973), the

Suprene Court held that “when a state prisoner, though asserting
jurisdiction under the Cvil R ghts Act, is challenging the very
fact or duration of his physical inprisonnent, and the relief he
seeks is a determnation that he is entitled to i medi ate rel ease

or speedier rel ease fromsuch i nprisonnent, his sole federal renedy

4 Apparently, Defendant Kooker was never served with a conpl aint.
Because this Court finds that the Conplaint is disnmissed as it relates to
Def endant Kooker due to the statute of limtations, it will not address
Def endant Kooker’s | ack of service argunent.
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is awit of habeas corpus, to which the exhaustion requirenment is
applicable.” 1d. Because Plaintiff seeks nonetary relief in this
action and has already fil ed a habeas corpus petition that has been
dism ssed, this Court will interpret Plaintiff’s conplaint as a 8§
1983 cl aimand not as a habeas corpus petition. Mreover, to the
extent that the Plaintiff in this case argues that he is entitled
to actual release from prison because of Defendants errors in
calculating his sentence, this Court finds that he nmay not seek
such relief because a federal habeas corpus petitionis Plaintiff’s

only avail abl e avenue for i mmedi ate rel ease under Preiser. See id.

(noting that habeas corpus petition is only avail able, and not a §
1983 <claim for imediate release due to unconstitutional
confi nenent because a contrary holding would allow prisoner’s to
avoi d the requi renent of exhausting state renedi es before pursuing
a habeas corpus petition).

Plaintiff also seeks nonetary relief, for violation of
rights secured by the United States Constitution and based on a
retaliation claim in the anount of conpensatory damages of $10, 000
from each Defendant, punitive danages of $10,000 from each
Def endant, and the costs of bringing this action. See Pl.’s Conpl.
Form for Prisoner Filing 42 U S.C 8§ 1983 Cvil Rights Conpl. in
E.D. of Pa. at 4. This Court finds that it nust dismss the
conplaint, in so far as it seeks nonetary damages, under the

Suprene Court’s decision in Heck v. Hunphrey.




In Heck v. Hunphrey, 512 U. S. 477, 487 (1994), the
Suprenme Court held that where a judgnment in favor of the plaintiff
woul d necessarily inplicate the validity of the plaintiff’s
conviction or the length of his sentence, a cause of action under
42 U.S.C. § 1983 is not cognizable unless the plaintiff can show
that his underlying “conviction or sentence had been reversed on
direct appeal, declared invalid by a state tribunal authorized to
make such a determ nation or called into question by the issuance
of a federal wit of habeas corpus.” See id. Thus, the Suprene
Court’s direction to a district court is clear:

when a state prisoner seeks damages in a 8§ 1983
suit, the district court nmust consi der whether a

judgnent in favor of the plaintiff would
necessarily inply the invalidity of hi s
conviction or sentence; if it would, the

conpl ai nt nust be di sm ssed unl ess the plaintiff

can denonstrate that the conviction or sentence

has al ready been invalidated.
Id. Several courts have applied the holding in Heck to bar a 8§
1983 claim for danages based on an inproper calculation of a

prisoner’s sentence. See Cenente v. Allen, 120 F.3d 703, 705 (7th

Cr. 1997) (holding that conplaint was properly dismssed by
district court because Heck barred plaintiff’s claimfor danmages

under 8§ 1983 for inproper cal culation of his sentence); Crawford v.

Barry, No. CIV.A 95-7073, 1996 W. 734096, at *2 (D.C. Gr. Nov. 8,
1996) (holding that plaintiff was not entitled to relief for

“inaccurate sentence cal cul ati on” under reasoning in Heck); denn

v. Arnstrong, No. ClV.A 93-0807, 1998 W. 241199, at *3 (Mar. 31,




1998) (holding that plaintiff’s claim for danages, due to the
i nproper aggregation of three sentences, under 8§ 1983 was barred
because plaintiff failed to show that he successfully chall enged
the manner of the inplenentation of his sentence in state court or
federal habeas corpus action as required by Heck).

Wi | e one m ght distingui sh Heck because an error in the
cal cul ation of a sentence does not chall enge either the conviction
or the sentence inposed, this Court finds that Heck does require
the dismssal of this claim 1In G@enn, a plaintiff sought damages
under 8§ 1983 contendi ng that his sentence had been m scal cul ated by
the defendants. See id. at *1. Prior to his 8 1983 suit, G enn
had filed a petition for habeas corpus which was denied. See id.
The defendants in d enn argued that Heck barred the cl ai m because
a judgnent in favor of A enn would inplicate the invalidity of his
sentence and G enn had not shown that his sentence had been
invalidated in state court or federal habeas corpus petition. See
id. Indeed, denn's petition for habeas corpus on these sane
grounds was denied. See id. denn attenpted to distinguish Heck
fromhis case by arguing that a cal cul ation of a sentence does not
chal | enge either the conviction or the sentence i nposed. See id.
at *3. The court in denn disagreed and stated that for the
plaintiff to prevail, “the court would have to conclude that the
def endant has been i nproperly i nplementing [plaintiff’s] sentences”

and “the validity of the duration of his confinenent would



necessarily be inplicated.” Id. Thus, the court found that
A enn’ s cl ai mwas not cogni zabl e because he did not show the manner
of inplenentation of his sentence was not successfully chall enged
in state court or a federal habeas corpus action. See id.

As was the case in denn, Magistrate Judge Rapoport
dismssed Plaintiff’s habeas corpus petition in this case.
Magi strat e Judge Rapoport issued a report and reconmendati on on May
7, 1998 that Plaintiff’s habeas corpus petition be dism ssed for
failure to exhaust state court renedies. On May 18, 1998, Judge
Becht| e approved and adopt ed Magi strate Judge Rapoport’s report and
reconmendat i on. Plaintiff’s case was subsequently closed.
Moreover, Plaintiff has not alleged, nor can he all ege, that he has
successful ly chal l enged the i npl enentati on of his sentence in state
court or federal habeas corpus petition. Therefore, under the
Suprene Court’s decision in Heck, this Court dismsses Plaintiff’s
Conplaint wth | eave to renew shoul d he successfully chal |l enge the
i npl ementation of his sentence in state court or a federal habeas

corpus petition. See Nelson v. Delaware County, No. CIV. A 97-6548,

1997 W 793060, at *3 (E.D. Pa. Dec. 9, 1997) (“Thus, because
plainti ff has not denonstrated that his conviction or sentence has
been invalidated, his claim for noney damages against [the

defendant] nust be dismissed without prejudice.”); Shelton v.

Macey, 883 F. Supp. 1047, 1049 (E.D. Pa. 1995) (“Heck mandates a



dism ssal of plaintiff’s claimwthout prejudice to renew if and

when his state court conviction is legally invalidated.”).



2. Plaintiff's Conplaint Does Not Allege Any State Law d ai ns

Finally, Defendants assert that Plaintiff's state |aw
clains, if any, shoul d be di sm ssed because of sovereign inmunity.?®
Wil e the Court recogni zes that it should interpret Plaintiff’s pro
se conplaint liberally, the Court finds no allegations that any of
t he Def endants’ actions violated state |l awns. Therefore, the Court
wi |l not address this issue.

An appropriate Order follows.

° Defendants Row ands and Hendricks do not read Plaintiff’s

conplaint to raise any state law clainms. Nonethel ess, the Defendants raised
this argument had the Court so found.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
VI NCENT GRAHAM . CVIL ACTION
V.

W KOOKER, et al. . NO. 98-0038

ORDER

AND NOW this 23rd day of Sept enber, 1998, upon
consideration of Defendants’ Mtions to Dismss, |IT IS HEREBY
ORDERED t hat the Mtions are GRANTED.

| T IS FURTHER ORDERED t hat :

(1) Plaintiff’s Conplaint is dismssedwth prejudice as
it pertains to Defendants Anderson and Kooker; and

(2) Plaintiff's Conpl ai nt S di smssed wthout
prejudice, as it relates to Defendants Rowl ands and Hendricks, with
| eave to renew should the Plaintiff successfully challenge the
i npl ementation of his sentence in state court or a federal habeas

corpus petition.

BY THE COURT:

HERBERT J. HUTTON, J.



