IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK RI VERA : GAVIL ACTI ON
V.

JOSEPH CHESNEY, JAMES FORR, ROBERT BI TNER, J.

HARVEY BELL, PETE OTTO, JOHN JANE DOE, JANE DCE #2,

EDWARD POG RSKI, JOANNE M RANDA, FRANK DI LLMAN

C.O 111 LIEUTENANT BARNES, C.O. |l SERGEANT :
KUSTKO, and C. O | BCOLANIS : No. 97-7547

MEMORANDUM and ORDER

Norma L. Shapiro, J. Sept enber 15, 1998

Plaintiff Frank Rivera (“Rivera”), an inmate at S. C. |
Frackville, filed this action under 42 U S. C. 8§ 1983 agai nst
def endants, Joseph Chesney, Janes Forr, Robert Bitner, J. Harvey
Bell, Pete Oto, John/Jane Doe, Jane Doe #2, Edward Pogirski,
Joanne Mranda, Frank Dillman, C. O |IIll Lieutenant Barnes, C. O ||
Sergeant Kustko, and C.O | Bolanis, all prison officials at S.C.I.
Frackville. Rivera alleged violations of his rights under the
First, Sixth, Ei ghth, and Fourteenth Amendnents of the United

States Constitution. Def endants have filed a notion to dism ss

which will be granted in part and denied in part.
FACTS
Rivera is an inmate at S.C.|I. Frackville prison. Beginning in

June, 1997, Rivera filed a series of grievance reports regarding
i ncidents occurring between May and August, 1997. Shortly after

Ri vera’'s incarceration, the Frackville prison inplenented a new



“Automat ed | nmate Tel ephone System ” prisoners submtted |ists of
those individuals with whomthe inmate desired tel ephone contact.
On May 11, 1997, Rivera submtted his first |list of names and

t el ephone nunbers to his unit manager, defendant Joanne M randa
(“Mranda”). On May 12, 1998, Mranda returned the formsubmtted
by Rivera with a notation approving all the entries except
“attorney.”! On June 16, 1998, Rivera becane involved in a dispute
with a prison guard, defendant Sergeant Kustko, and Rivera filed a
grievance that day regarding the incident.

On July 5, 1998, Rivera received a letter fromhis attorney
that had been opened in the mail roomand not in his presence
contrary to prison policy. Rivera filed a grievance report about
this incident on July 7, 1998.

On July 17, 1998, R vera submtted nanes and nunbers of two
attorneys, Marc Neff and George Gol dstein,? (one of whom he had
submtted on May 11, 1998) for addition to his tel ephone list; he
was advi sed by Mranda that tel ephone |Iist additions could be
submtted only on the first through the fifth day of every nonth.
On July 21, 1998, Rivera re-submtted the sane request to defendant
Frank Dillman (“Dill man”), and was advised to follow the directions
of Mranda. On July 23, 1998, Rivera filed two grievance reports,

one referring to his attenpts to add his attorneys to his tel ephone

1 This notation is somewhat anbi guous because Rivera |isted two

attorneys, Marc Neff and Carroll Cedrone, on the form

2 Rivera did not include Carroll Cedrone on this subm ssion; the

reason i s not on record.



list, and the other regarding an incident with prison guard,
defendant C. O | Bolanis (“Bolanis”) for not permtting Rivera his
eveni ng neal that day.

On August 1, 1998, Rivera again submtted the nane of attorney
George Goldstein, along with other individuals,® to be added to his
tel ephone list. Mranda returned the request on August 4, 1998;
again all subm ssions were approved except “attorney.” On August
8, 1998, and August 11, 1998 Rivera filed grievance reports
conplaining of the |ack of response to his July 23 grievances
regardi ng the tel ephone nunber subm ssions.

Ri vera alleges that these incidents constituted violations of
his rights secured under the First, Sixth, Eighth, and Fourteenth
Amendnents. As Rivera is proceeding pro se, the factual
allegations in his conplaint nust be construed as liberally as

possible. Gttlemacker v. Phil adel phia County, 413 F.2d 84, 87 n.3

(3d Gir. 1969); cert. denied, 396 U.S. 1046, 90 S. O. 696 (1970);

Youse v. Carlucci, 867 F. Supp. 317, 318 (E.D. Pa. 1994). Applying

this nore deferential standard, Rivera's allegations can be grouped
under the followng §8 1983 clains: (1) denial of access to the
courts and counsel in violation of the First, Sixth, and Fourteenth
Amendnents; (2) retaliation for the exercise of First Amendnent
rights; and (3) cruel and unusual punishnent in violation of the

Ei ght h Amendrent .

3 Attorney Marc Neff did not appear on this subnission.
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DI SCUSSI ON

St andard of Revi ew
In considering a notion to dism ss under Rule 12(b)(6), the
court “nust take all the well pleaded allegations as true, construe
the conplaint in the light nost favorable to the plaintiff, and
det erm ne whet her, under any reasonabl e reading of the pleadings,

the plaintiff nay be entitled to relief.” Colburn v. Upper Darby

Townshi p, 838 F.2d 663, 665-66 (3d Cir. 1988) (citations omtted),

cert. denied, 489 U S. 1065, 109 S. C. 1338 (1989); see Rocks v.

Gty of Philadelphia, 868 F.2d 644, 645 (3d Gr. 1989). The court

must deci de whether “relief could be granted on any set of facts

whi ch coul d be proved.” Randomyv. Marrazzo, 848 F.2d 398, 401 (3d

Cr. 1988). A notion to dismss may be granted only “if appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief.” Conley v.
G bson, 355 U S. 41, 45-46, 78 S. C. 99, 102 (1957).
1. Rivera s Constitutional C ains

Ri vera has requested declaratory and nonetary relief against
all defendants, both individually and in their official capacities.
To the extent that R vera requested danages agai nst defendants in
their official capacities, his clains are barred by the El eventh

Amendment. See Hafer v. Melo, 502 U S 21, 25, 112 S. C. 358, 361

(1991).



A. Denial of Access to the Courts and Counsel

Prisoners have a well-established, but limted, right of
access to the courts. The right enconpasses clains of civil rights

violations. Wl ff v. MDonnell, 418 U.S. 539, 555-56, 94 S. Ct.

2963, 2974 (1974). Bounds v. Smth, 430 U S. 817, 823, 97 S. Ct.

1491, 1495 (1977) held that “neani ngful access to the courts is the
touchstone,” but “the inmate nust go one step further and
denonstrate that the alleged shortcomngs in. . . the lega

assi stance program hindered his efforts to pursue a legal claim”

Lewis v. Casey, 518 U. S. 343, 351; 116 S. C. 2174, 2180 (1996). A

prisoner must allege both an interference with his access to the
courts and an actual injury resulting therefromto state a

cogni zabl e cl ai munder Section 1983. diver v. Fauver, 118 F. 3d

175, 177-78 (3d Gr. 1997).

Ri vera makes several related clains regarding access to his
attorneys and the courts: Edward Pogirski (“Pogirski”) was
responsi ble for opening and tanpering with his legal mail; Mranda
refused to add attorneys to his telephone list; Dllman refused to
allow Rivera to call his attorney; and Forr and Chesney failed to
respond to Rivera s grievances about the phone |ists.

1. Legal Mil

Rivera clains that interference with his legal mail resulted
in denial of his access to the courts guaranteed under the First
and Fourteenth Anendnents. Rivera alleges that sone | egal

correspondence was renoved and never given to him but a prisoner



must “denonstrate that a nonfrivol ous | egal claimhad been
frustrated or was being inpeded.” Lews, 518 U S. at 352, 116 S
. at 2181 (footnote omtted). As R vera has not alleged any
actual injury resulted fromopening his legal nmail, his claimfor a
deni al of access to the courts based on the defendants’ mail
processing will be di sm ssed.

2. Access to Counse

Rivera clains that his inability to contact his attorney
deni ed himaccess to the courts; this claimis sufficient to
withstand a notion to dismss. Included within the right to
meani ngful access to the courts is the right of prisoners to
contact their attorneys.

In his conplaint, R vera nakes general reference to injury
resulting fromhis inability to contact his attorney by tel ephone.
(PI"s Conpl., Appeal fromlnitial Review, at 4)(prison staff
prevented himfromcalling his attorney “at a very cruci al phase of
my crimnal litigation; preparation of an Appeal Brief to the
Superior Court of Pennsylvania and the fact that | had just hired
my Attorneys’ [sic] firmto handle the case, as ny input is on
[sic] of the nost inportant factors of ny case!”). In his Brief in
Qpposition to Defendants’ Mdttion to Dismss, R vera nakes the nore
specific allegation that his inability to call his | awer prevented
himfromraising a potentially viable issue on appeal that resulted

inits waiver. (Pl’s Br. Oop’'n Mot. Disnmiss at 9).



Rivera is proceeding pro se, so the additional allegations in
t he response are considered an anendnent to the conplaint. Johnson

v. Hll, 910 F. Supp. 218, 220 & n.2 (E.D. Pa. 1996); Nitzberg v.

El der Pharmaticals, 1993 W. 114446, *1 (E.D. Pa. Apr. 12, 1993).

Even without his nore specific reference, Rivera has all eged an
injury sufficient to wwthstand a notion to dismss. The court
“must presune that general allegations enbrace those specific facts

that are necessary to support the claim” Nwaebo v. Reno, 1996 W

421961, *4 (E.D. Pa. July 18, 1996).

It is not clear if alternative nmeans were available to R vera
as his request on July 21, 1998 to contact his attorney was denied
W t hout explanation. But cases holding that preventing an i nmate
fromcontacting his attorney is actionable only when the innmate had
no alternative neans of commruni cation apply an unnecessarily
constrained view of the right of access to counsel. See, e.q.,

Wlliams v. ICC Conmmittee, 812 F. Supp. 1029, 1034 (N.D. Cal.

1992). Alternative neans of access are relevant in determning the
reasonabl eness of a prison regulation; they are not dispositive.

Turner v. Safley, 482 U S. 78, 89, 107 S. & . 2254, 2262 (1987).

Over three nonths el apsed between Rivera’s initial attenpt to
add his attorney to his telephone |ist and perm ssion to call his
attorney.* The prison regulations regarding the Automated | nmate

Tel ephone System permitted new tel ephone nunbers to be added duri ng

* It is not clear whether any of Rivera's requests to add

attorneys Cedrone, Neff, or Goldstein to his tel ephone |ist were ever
approved; the court assunes that none of the requests were.
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the first five days of each nonth. A Unit Manager receiving tinely
subm ssions was apparently authorized to approve all additions
except attorneys, who had to be independently verified. The prison
may be able to establish that these procedures were reasonably
related to penological interests and did not unduly interfere with
an inmate’'s ability to access the courts. However, Rivera has
all eged sufficient facts that, if proven, may constitute an
unconstitutional infringenment on his right of access secured by the
First, Sixth, and Fourteenth Amendnents. Rivera's clains that
Mranda and Dill man denied his constitutional right to court access
based on his inability to call his attorney, causing waiver of a
vi abl e appell ate issue, survive this notion to dism ss.

3. Response to Gievance Reports

Plaintiff alleges that his constitutional rights were viol ated
because defendants Forr and Chesney “refused to respond to [the]
grievance[s]” he filed.® (Conpl., Statenment of Claim ¥ 9).
“Prisoners are not constitutionally entitled to a grievance
procedure and the state creation of such a procedure does not

create any federal constitutional rights.” WIson v. Horn, 971 F

Supp. 943, 947 (E.D. Pa. 1997), aff’'d, 142 F.3d 430 (3d Gr. 1998):

Anmong t he defendants, Rivera has al so named Robert Bitner
(“Bitner”), J. Harvey Bell (“Bell”), and Pete Qto (“Qto”) as defendants in
this action, although the only specific factual allegations he makes agai nst
themis that they heard appeals fromhis grievances. The fact that Chesney,
Bitner, Bell, and Oto were involved in the appeals fromRivera s grievances
is insufficient for liability under 42 U S.C. § 1983. WIlson, 971 F. Supp. at
947. Rivera al so naned John/Jane Doe and Jane Doe #2 as additional
def endants, but makes no all egati ons agai nst unnanmed individuals other than
those involved in the grievance appeal s process. These clainms will be
di smi ssed.



see, also, Adans v. Rice, 40 F.3d 72, 75 (4th Gr. 1994), cert.

denied, 514 U S. 1022, 115 S. C. 1371 (1995); Mann v. Adans, 855

F.2d 639, 640 (9th Cr. 1988), cert. denied, 488 U S. 898, 109 S

Ct. 242 (1988); MGuire v. Forr, 1996 W. 131130, *1 (E.D. Pa. Mar.

21, 1996), aff’'d, 101 F.3d 691 (3d Cr. 1996). A prisoner’s First
Amendnent right of access to the courts is not conprom sed by the
failure of the prison personnel to respond to plaintiff’s

grievances. See, e.qg., Flick v. Alba, 932 F.2d 728, 729 (8th Cr.

1991). R vera' s claimthat Forr and Chesney fail ed adequately to
respond to his grievance reports wll be dism ssed.

B. Retaliation daim

Rivera alleges four specific incidents of retaliation® by
prison officials: (1) Kustko verbally harassed himon June 16,
1998 in retaliation for Rivera' s grievance report agai nst Mranda;
(2) Forr threatened himwi th a groundless disciplinary action in
retaliation for Rivera s grievance conplaints about the tel ephone
lists; (3) Mranda refused to add his attorneys to his phone |i st
inretaliation for an earlier grievance agai nst her; and (4)

Bol anis, refusing to permit himto | eave his cell for the evening
meal on July 23, 1998, stated “Now, go and file a grievance on
that!” (Conpl., Statenment of Caim 9§ 10). The first two clains

will be dismssed.

®Defendants treat Rivera's retaliation clains as additional denial
of court access clains. |If Rivera intended such clains, they would be
di sm ssed. See Part I|1.A 3.



Retaliation pronpted by “the exercise of a constitutionally
protected right is initself a violation of constitutional rights.”

| senberg v. Wagen, 1995 W 121560, *1 (E.D. Pa. Mar. 21, 1995)

(citing M| house v. Carlson, 652 F.2d 371, 374 (3d Cr. 1981). An
act of retaliation for the exercise of a constitutionally protected

right is actionable under Section 1983 even if the act taken for

different reasons woul d have been proper. Drexel v. Horn, 1997 W
356484, *6 (E.D. Pa. June 20, 1997) (Shapiro, J.). The retaliation
must be in the formof concrete actions; verbal threats or abuse,

W t hout nore, will not suffice. [d. at *7 & n.3 (citations

omtted); WIlson v. Horn, 971 F. Supp. 943, 948 (E.D. Pa. 1997),

aff’d, 142 F.3d 430 (3d Cir. 1998). The verbal retaliation clains
agai nst Kustko and Forr wll be di sm ssed.

The cl ai ns agai nst M randa and Bol anis all ege concrete action
inretaliation for the exercise of protected First Anmendnent
rights: refusal to add to a tel ephone |Iist and deprivation of a
neal .” To state a claimof retaliation, the plaintiff nust allege
he was engaged in a constitutionally protected activity, the
defendants retaliated against him and the protected activity was

the cause of the retaliation. Anderson v. Davila, 125 F.3d 148,

161 (3d Gr. 1997). Filing grievance reports against prison

"The retaliatory acts need not be severe to be actionabl e under

Section 1983. See Anderson v. Horn, 1997 W. 152801, *4, *9 (E.D. Pa. Mar. 28,
1997)(claimthat prison officials denied inmate a supply bag over the weekend
inretaliation for testifying sufficient to withstand notion for summary
judgment, and noting that this tenporary deprivation would not state an Eighth
Amendrent clain; Quinn v. Cunni ngham 879 F. Supp. 25, 28-29 (E.D. Pa. 1996),
aff'd, 85 F.3d 612 (3d Cir. 1996), (denying summary judgnent on the claimthat
pri soner was refused overtine pay in retaliation for filing a grievance).
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officials is protected First Anmendnent activity.® See, e.g., Hil

v. Blum 916 F. Supp. 470, 473-74 (E.D. Pa. 1996)(prison officials
cannot retaliate against a prisoner for exercising his First
Amendnent rights by filing an adm nistrative grievance); Quinn, 879
F. Supp. at 27-28. R vera nust prove that his filing grievance
reports was a “substantial or notivating factor” in the decisions

by Mranda and Bol anis, Keenan v. Gty of Phil adel phia, 983 F.2d

459, 466 (3d Cr. 1992), but he has sufficiently alleged
retaliatory conduct; the retaliation clains against Mranda and
Bol anis are sufficient to wthstand the notion to dism ss.

B. Ei ght h Anendnent C aim

Ri vera makes two possi bl e Ei ghth Amendnent clains, the first
arising for a lost neal and the second for verbal abuse.® Rivera
all eges that defendants did not allow himto have his eveni ng neal
on July 23, 1997. As an unconstitutional condition of confinenent
under the Eighth Amendnent, ! this claimis dismssed as de

mnims. See, e.dg., GQutridge v. Chesney, 1998 W. 248913 (E.D. Pa.

8Def endant s argue there can be no First Amendnent violation for
retaliation when there is no constitutionally assured right to grievance
procedures, but liability for infringenent of an avenue of expression afforded
toinmates is different than a requirenent that such an avenue be established
or mai ntai ned. See Anderson, 1997 W 152801 at *9 & n. 3.

° If Riverais seeki ng damages for independent clains of nental

and enotional injury, see, e.g., PlI’s R Mt. Dis. at 4 (claining defendants
behavi or “damages a man[’]s psyche” and was “mental and enotional torture”),
those clainms are disnmissed. Under 42 U S.C. 8§ 1997e(e), “[n]o federal civi
action nay be brought by a prisoner for nental or enotional injury suffered
while in custody without a showi ng of physical injury.” 42 U S.C 8§ 1997e(e)
(1998). See also Zehner v. Trigqg, 133 F.3d 459, 461 (7th Cr. 1997).
Plaintiff’s conplaint contains no allegation that he suffered physical injury.

ORivera’s claimthat this action by Bol anis was part of a pattern
of retaliation against himfor filing grievances renains.
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May 8, 1998) (failure to provide plaintiff wth a bl anket between

April and June not a constitutional violation); WIlson v. Horn, 971

F. Supp. 943 (E.D. Pa. 1997), aff’'d, 142 F.3d 430 (3d Cir. 1998),
(cold, mce-infested cell not an Ei ghth Amendnent viol ation);

Tinsley v. Vaughn, 1991 W 95323 at *4 (E.D. Pa. May 29, 1991)

(confining prisoner to cell and suspendi ng shower privileges for

twel ve days not a constitutional deprivation); Jones v. Kurtz, 1988

WL 100801 (E.D. Pa. Sept. 23, 1988) (conplaint that plaintiff was
denied right to shower for three days dism ssed as frivol ous).

Ri vera al so all eges that defendants were “verbally abusive.”
(Compl ., Statenent of Claim § 5). There is no liability under

8 1983 for verbal abuse alone. Siglar v. H ghtower, 112 F.3d 191,

193 (5th Cr. 1997). Verbal harassnent or threats by a prison
officer to an inmate, without a reinforcing act, will not state a

8§ 1983 claim Maclean v. Secor, 876 F. Supp. 695, 698 (E.D. Pa.

1995). Rivera' s claimalleging verbal harassnent will be
di sm ssed.

CONCLUSI ON

Ri vera has pled nunerous factual allegations regardi ng actions
taken by prison officials. These allegations, “however inartfully

pl eaded,” Haines v. Kerner, 404 U S. 519, 520, 92 S. . 594, 595

(1972), state clains under 42 U S.C. § 1983 for denial of access to
counsel and the courts secured under the First, Sixth, and
Fourteenth Anendnents, for retaliation for the exercise of First

Amendrent rights, and for cruel and unusual puni shnent prohi bited

12



by the Eighth Arendnent. Rivera s claimagainst Mranda and

DIl man for denial of access to the courts arising fromhis
inability to add his attorney to his approved tel ephone list or
call his attorney and his clainms for retaliation against Mranda
and Bol anis for exercise of his First Amendnent rights state
cogni zabl e clains under Section 1983. All Rivera' s other clains

will be dismssed.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK RI VERA : GAVIL ACTI ON
V.

JOSEPH CHESNEY, JAMES FORR, ROBERT BI TNER, J.

HARVEY BELL, PETE OTTO, JOHN JANE DOE, JANE DCE #2,

EDWARD POGQ RSKI, JOANNE M RANDA, FRANK DI LLMAN

C.O 111 LIEUTENANT BARNES, C. O |l SERGEANT :

KUSTKO, and C. O | BCOLANIS : No. 97-7547

ORDER

AND NOW this 15th day of Septenber, 1998, upon consideration
of Defendants’ Mdttion to Dismss for Failure to State a C ai mand
Plaintiff’s Brief in Cpposition to the Mdtion, it is hereby ORDERED
that defendants’ notion to dismss for failure to state a claimfor
which relief can be granted is GRANTED in part and DENIED in part:

1. Defendants’ notion to dismss all clainms for nonetary
damages agai nst the defendants in their official capacities is
GRANTED.

2. Defendants’ notion to dismss all clains against
def endants Chesney, Bitner, Bell, Oto, John/Jane Doe, and Jane Doe
#2 is GRANTED.

3. Defendants’ notion to dismss plaintiff’s claim
agai nst Pogirski for denial of court access based on treating his
legal mail as regular mail is GRANTED.

4. Defendants’ notion to dismss plaintiff’s claim
against Mranda and Dill man for denial of court access based on his
inability to contact his attorney is DEN ED

5. Defendants’ notion to dismiss plaintiff’s claim
agai nst Forr and Chesney for denial of court access based on
failure of defendants to respond to plaintiff’s grievance reports
i s GRANTED.

6. Defendants’ notion to dismss plaintiff's claimfor
retaliation for plaintiff’s exercise of constitutionally protected
rights is GRANTED as to defendants Kustko and Forr, and DEN ED as
to defendants M randa and Bol ani s.

7. Defendants’ notion to dismss plaintiff’s claimfor
cruel and unusual punishnent based on one m ssed neal is GRANTED



8. Defendants’ notion to dismss plaintiff’s claimfor
cruel and unusual punishnent resulting fromverbal abuse is
GRANTED.

9. Defendants Mranda, D |l mn, and Bol anis are ordered
to file an answer within ten (10) days.

10. The caption is anended to read:

Frank R vera

V.
Joanne M randa, Frank Dl | man,
and C.O | Bol anis.

Norma L. Shapiro, J.



