IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEBORAH A. GOODW N,
Plaintiff, ) ClVIL ACTI ON

No. 96- CVv-2301
SEVEN- UP BOTTLI NG CO.
of PHI LADELPHI A and
CARPENTER REALTY,
Def endant s.

MG ynn, J. July 31, 1998
MEMORANDUM OF DECI SI ON

Before this court are the post-trial notions filed by
Plaintiff Deborah A Goodwin (“Ms. Goodwi n”) and Defendants
Seven-Up Bottling Conmpany and Carpenter Realty (collectively
“Defendants”) in connection with Ms. Goodw n’s sexual harassnent
claims. M. Goodwi n noves to alter or anend the judgnent, or in
the alternative, to grant a newtrial limted solely to the issue
of punitive danages. In their post-trial notions, Defendants
renew their Mtion for Judgnent as a Matter of Law and
alternatively request the court to amend the judgnent. 1In the
event these notions are denied, Defendants seek a new trial or an
order of remttitur. For the reasons that follow all notions
will be deni ed.

| . Factual Background
Ms. Goodwin filed this action (“Goodwin 1”7) on March 21,

1996, agai nst Defendants, alleging clainms under: (1) Title VII,



42 U.S.C. 8§ 2000e-2(a); (2) the Pennsylvania Human Rel ati ons Act
(“PHRA”), 43 Pa. Cons. Stat. Ann. 8§ 955(e); and (3) Pennsylvania
common law, intentional infliction of enotion distress (“IlED").

A second action filed by Ms. Goodwin (“Goodwin I1”) against
John | nmbesi and Randy Snyder was consolidated with Goodwin I. On
May 3, 1997, Ms. Goodwi n and John | nbesi executed a “Ceneral
Rel ease and Settl enent Agreenent” (“Agreenent”) which required
John I nbesi to pay Ms. Goodwi n $1,000,000. The Agreenent further
provi ded, however, that John |Inbesi would receive a rei nbursenent
credit of twenty percent for any settlenment anmount received or
j udgnent col |l ected from Def endants Seven-Up and/ or Carpenter
Realty up to $1, 000, 000."*

By agreement of the parties,® the trial was bifurcated with
the jury first determning the issues of liability, conpensatory
damages and whether to award punitive damages. The jury
concl uded that Defendants had di scrim nated agai nst Ms. Goodw n
on the basis of gender, and awarded conpensatory damages totaling
$425, 041 ($375,000 in non-econom c | osses and $50,041 in | ost
wages). The jury also determ ned that punitive damages shoul d be
assessed agai nst Defendants thus triggering the second phase of

trial limted to the anount of punitive danmages to be awarded.

! The terns and conditions of the Agreenent were not

di scl osed to the Defendants in Goodwn | until the court ordered

di scl osure during the second phase of the trial as expl ained

bel ow.
2 Randy Snyder was dismissed as a defendant follow ng the

conpl etion of Ms. Goodwi n’s case. (Day 3, N T. 127).
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The jury awarded $2, 100,000 in punitive damages on the Title VI
claim The court reduced the award to $300, 000 i n accordance
with the statutory mandate. 42 U. S.C. § 198la(b)(3).

1. Discussion
A. Gounds Asserted by Plaintiff

Ms. Goodwi n seeks to: (1) alter or anmend the judgnent, or in
the alternative, (2) grant a newtrial limted solely to the
i ssue of punitive damages.

1. Motion to Alter or Amend the Judgnent

After closing argunents in the punitive damages phase, the
court instructed the jury with respect to the factors they could
take into consideration in determ ning the anmount of the award.
Because of the statutory damages cap under Title VII, the jury
was further instructed to state whether the award of damages “is
under Title VIl or whether it’s under the conmmon |aw claim or
both.” (Day 6, N.T. 128). No objection or exception to the
charge was nade by either side.

Thereafter, in the course of their deliberations, the jury
requested further instructions as to the distinction between
Title VII and common |law. Qut of the presence of the jury, the
court and counsel discussed the appropriate response to the
jury’s inquiry during which Ms. Goodwi n’s counsel opined: “what |
think is the easiest thing for us to do is withdraw the Title VII
punitive.” (Day 6, N.T. 130). Defendants’ counsel did not
agree. Despite Plaintiff’s counsel’s insistence that she *had

the right to withdraw a claint (Day 6, N.T. 130), the court
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refused the request, reasoning that the Defendants were entitled
to an answer as to whether or not the statutory cap woul d be
applied to the punitive damages.

Plaintiff argues that her request to withdraw her Title VII
punitive claimwas, in effect, a notion to anend under Fed. R
Cv. P. 15(a) which should have been granted and the judgnent
anended to reflect a punitive danages award of $2, 100, 000 under
her I1ED claim Defendants, on the other hand, argue that the
request to wthdraw the Title VII punitive claimwas sinply a
tactical maneuver designed to prejudice the Defendants by denying
them the benefit of a statutory Iimtation on the anount of
damages.

Wil e an anal ysis under Federal Rule of G vil Procedure
41(a)(2) may be nore appropriate, in either case an essenti al
requirenent is that the withdrawal or dism ssal of a claimcannot
prejudi ce the opposing party. Here, the jury had already nmade an
award of substantial conpensatory damages and determ ned that M.
Goodwi n was al so entitled to punitive danmages. @G ven that
posture of the case, whether the jury’ s award of punitive damages
was based on “Title VII, the common |law claim or both” becane
crucial. To deny the Defendants the right to have the jury
deci de that issue would have been prejudicial.

b. Punitive Damages and the PHRA

Next, Ms. Goodwin clains it was inproper for the court not
to submt her PHRA punitive damages claimto the jury since it is

“wel | -established” that Title VIl standards for liability and
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damages apply in cases arising under the PHRA. Accordingly, the
jury woul d have returned a judgnent for $2, 100,000 under the IlED
cl aimhad they been allowed to consider the PHRA cl aim

Contrary to Ms. Goodw n’s assertion, our Court of Appeals,

in Wodson v. Scott Paper Co., 109 F.3d 913 (3d Cr.), commented

that Title VIl standards generally apply to the PHRA. Id. at 932

n.20 (noting district courts in Eastern District of Pennsylvania
have al |l owed punitive damage clains to remain in PHRA actions),

cert. denied, 118 U S. 299 (1997)(enphasis added). |In Hoy v.

Angel one, 691 A 2d 476 (Pa. Super. C. 1997), however, the
Pennsyl vani a Superior Court vacated a punitive danmages award
under the PHRA, reasoning that damages for humliation and nental
angui sh are of a different nature and serve different purposes
than punitive damages. 1d. at 483. The Hoy court was

“unper suaded that such damages are recoverabl e under the PHRA
and . . . reluctant to allow such recovery in the absence of nore
definitive guidance” fromthe state Suprene Court. 1d.

G ven the fact that the Federal statute specifically
provides for punitive damages and the Pennsyl vani a statute does
not, I would predict that the Pennsylvania Suprenme Court would
not allow punitive danmages in a PHRA case.

2. Motion for a New Tri al

In the alternative, Ms. Goodwin alleges she is entitled to a
new trial limted solely to the issue of punitive damages
pursuant to Fed. R Cv. P. 59(a) because the court inproperly

excl uded evidence. This evidence, if admtted, allegedly would
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have denonstrated the outrageous and flagrant nature of
Def endants’ conduct. Pl’s Brf. in Supp. of PI's P.T. Mts., at
6, 7.

This notion is difficult to fathom The very generous
anount of damages awar ded, both conpensatory and punitive,
reflects the jury's determnation that John Inbesi’s conduct was
flagrant and outrageous. Evidence from other wonen enpl oyees
that they had the sanme or simlar experiences would be gilding
the lily.

A district court has considerable discretion in determ ning
whether to grant a new trial under Fed. R Cv. P. 59. Klein v.
Hol I i ngs, 992 F.2d 1285, 1289-90 (3d Cir. 1993). Absent a
showi ng of “substantial” injustice or “prejudicial” error, a new
trial is not warranted and it is the court’s duty to respect a

pl ausi ble jury verdict. Videon Chevrolet, Inc., v. General

Motors Corp., Gv. No. 91-4202, 1994 W. 188931, at *2 (E.D. Pa

May 16, 1994), aff’'d, 46 F.3d 1120 (3d Cir. 1994).
a. Exclusion of Wtness Testinony and Phot ogr aph

Ms. Goodwi n contends that it was error to exclude the
testinony of individuals who intended to testify about John
| besi’s purported predilection to sexually harass. However,
all ow ng testinony bearing upon prior instances of alleged sexual
harassnment in the workplace by John Inbesi woul d have been highly
prejudicial and woul d have substantially outwei ghed the
testinony’'s probative value, particularly since John | nbesi was

no | onger a defendant in the case. |In accordance with the broad
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di scretion accorded under FRE 403, the proffered testinony was
appropriately excluded, and |ikew se, the court properly excl uded
a phot ograph of John Inbesi “grabbing” an enpl oyee’ s breast.
(See Day 1, N.T. 13, lines 5-11). Mreover, allow ng such
evi dence woul d unduly protract the proceedi ngs by causi ng several
sexual harassnent trials within a sexual harassnent trial. 1In
any event, it is obvious that Ms. Goodwi n was not prejudiced by
t he exclusion of this evidence.

b. Goodw n-Inbesi Settlenment Agreenent

Next, Ms. Goodwi n contends it was error to allowthe jury to
del i berate upon the Agreenent since it was both irrel evant under
FRE 402 and i nadm ssible under FRE 408. PlI's Brf. in Supp. of
Pl's Mot. to Alter or Anend Judgmt. or, inthe Alt., to Gant a
New Trial, at 8.

Under Rul e 408, settlenent agreenents are “not adm ssible to
prove liability” but may be admi ssible if “offered for another
pur pose, such as proving bias or prejudice of a witness . . . ."
Fed. R Evid. 408. Notably, “Rule 408 codifies the |ong-standing
axiomin federal courts that conprom ses proposed or accepted are
not evidence of an adm ssion of the validity or invalidity of the

claimor the anount of damage.” 2 Jack. B. Winstein & Margaret

A. Burger, Winstein's Federal Evidence, 8§ 408.03[1], at 408-10

(2d ed. 1997).
In this case, liability as to conpensatory and punitive
damages had al ready been determ ned. Nevertheless, M. Goodw n

clains the Agreenent was inappropriately admtted under FRE 408
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to prove “amount” of the clains at issue. The Agreenent was not
offered into evidence to prove the validity of the claimthat it
settled -- whether John Inbesi sexually harassed Ms. Goodw n.
Rather, it was received into evidence in phase two as a factor
which the jury could take into account in assessing punitive
damages, that is, that the person who was personally responsible
for this outrageous conduct would benefit fromthe award. In
[ight of the anobunt of the award, the settlenent agreenent
obviously had little, if any, inpact on the jury.
c. Jury Instructions

Ms. Goodwin clains the court’s jury instruction regarding
John Inbesi’s credit reinbursenent in the Agreenent was
prejudicial. According to Ms. Goodw n, the court erroneously
instructed the jury to apportion punitive danages between both
clains. This is sinply wong. The court stated: “[s]o, what |
ask you to do, when you arrive at the anmount of punitive damages
that you want to inpose, you tell nme whether it is under Title
VII or whether it’s under the common law claim or both.” (Day
6, N.T. 128, lines 12-15). Significantly, during the punitive
damages phase, counsel for Ms. Goodwi n declared: “I don't have
any objection to drafting an interrogatory that says, you know,
do you award punitive danmages on this claim that claim what
anount.” (Day 6, N.T. 108, lines 19-22). Further, the court did
not put a value on Ms. Goodwin’s clains, but sinply stated:
“[y]ou can take into account that he has nmade an arrangenent with

the plaintiff guaranteeing her a mllion dollars, and that any
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anount of noney that you award to the plaintiff here, he wll
receive a 20 percent credit.” (Day 6, N.T. 127, lines 5-8).

Ms. Goodwi n next conplains that the court “strongly
suggested” that the jury not award punitive damages to plaintiff
by stating: “[y]our verdict can be no punitive danages or zero
punitive damages or one dollar punitive damages. It can be
what ever you in your collective judgnents think is appropriate
under all circunstances in this case. |It’s your judgnment and
your discretion.” (Day 6, N T. 128, lines 19-23). M. Goodw n
al so takes issue with counsel for Seven-Up’'s closing remarks,
claimng they prejudiced the jury.

These argunents border on the frivolous. The award of
$2, 100, 000 i ndi sputably denonstrates that the jury was not
prej udi ced by anything the court or opposing counsel did.

Mor eover, to preserve an objection for appeal under Rule 51, the
obj ection “nust be taken at the close of the charge, ‘before the
jury retires to consider its verdict, stating distinctly the

matter objected to and the grounds of the objection.”” Seman v.

Coplay Cenent Co., 26 F.3d 428, 436 (3d G r. 1994)(quoting Fed.

R Cv. P. 51). Failure to nake tinely objections is fatal.
B. G ounds Asserted by Al Defendants

It is Defendants’ position that the court should: (1) enter
judgnent as a matter of lawin their favor; (2) alter or anend
t he judgnment; or in the event these notions are denied, (3) grant
defendant a newtrial; or (4) issue an order of remttitur.

1. Renewed Motion for Judgnent as a Matter of Law
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A notion for judgnment as a matter of |aw should be granted
only if, when viewing the evidence in the |ight nost favorable to
t he nonnovant and giving the non-noving party the advantage of
every fair and reasonable inference, there is insufficient
evidence fromwhich a jury reasonably could find liability. Fed.

R Cv. P. 50(a); Wttekanp v. Gulf & Western Inc., 991 F.2d

1137, 1141 (3d Cir. 1993), cert. denied, 510 U.S. 917 (1993). A
party is entitled to judgnent as a matter of law if “there is no
legally sufficient evidentiary basis for a reasonable jury to

have found for” the prevailing party. Fed. R Cv. P. 50(a)(1);

see Keith v. Truck Stops Corp., 909 F.2d 743, 745 (3d G r. 1990)
(characterizing “legally sufficient evidentiary basis” as

“m ni nrum quant um of evidence”). Upon renewed notion for judgnent
as a matter of law, the court may: “(A) allow the judgnent to
stand, (B) order a newtrial, or (C direct entry of judgnent as
a matter of law." Fed. R Cv. P. 50(b)(1). In naking that
determ nation, the court “may not wei gh the evidence, determ ne
the credibility of witnesses, or substitute its version of the

facts for the jury's version.” MDaniels v. Flick, 59 F.3d 446,

453 (3d Gr. 1995), cert. denied, 516 U S. 1146 (1996) (quoting

Lightning Lube, Inc. v. Wtco Corp., 4 F.3d 1153, 1166 (3d Gr.
1993)) .

Def endant Seven-Up (“Seven-Up”) maintains that it was
entitled to judgnent as a matter of | aw because the Agreenent
execut ed between Ms. Goodwi n and John | nbesi acted as an accord

and satisfaction of Ms. Goodw n’s clains, thereby discharging
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Seven-Up fromany liability in the case.

The el enents of an accord and satisfaction are: (1) a
di sputed debt; (2) a clear and unequivocal offer of paynent in
full satisfaction of the debt; and (3) acceptance and retention

of payment by the offeree. Goodway Marketing, Inc. v. Faul kner

Advertising Associates, Inc., 545 F. Supp. 263, 266 (E.D. Pa.

1982). Seven-Up, however, has nmade no showi ng of these elenents
nor has it offered any other evidence dictating judgnent in its
favor. Thus, Seven-Up's notion will be deni ed.

2. Mtion to Alter or Anend the Judgnent

Next, if Ms. Goodwin is entitled to a judgnent, Defendants
contend it should be nolded to $150, 041 pursuant to the statutory
cap under 42 U.S.C. 8§ 1981a(b)(3). In particular, Defendants
al l ege that $100,000 is the total conbined cap for both
conpensat ory damages (excluding | ost wages) and punitive damages.
Mor eover, because the special verdict sheet did not allocate
conpensat ory damages between Ms. Goodwin's Title VII and PHRA
clainms, Defendants claimthat the jury awarded t he damages under
Ms. Goodwin's Title VII claim M. Goodw n, however, requests
the court to allocate the conpensatory damages award to her
claims under the PHRA, so she nmay recover $375,000 instead of the
$100, 000 maxi mum award under Title VII.

a. Apportioning Damages

Title VII and the PHRA set forth substantially identica

| egal theories of recovery in cases alleging gender

discrimnation in enploynent. The statutes, however, are not
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coextensive in coverage. Specifically, both conpensatory and
puni tive damages are capped under Title VII but not under the
PHRA. Moreover, Title VII does not direct how a court is to
conforma jury award to the statutory cap when faced with
conflicting statutes.

Section 198la applies to conpensation for the violations of
federally protected rights with the anount of the Title VII cap
rangi ng from $50, 000 to $300, 000 dependi ng on the nunber of
enpl oyees. See 42 U.S.C. 8§ 198la(b)(3). Section
1981a(b)(3)(B) states, in relevant part:

The sum of the anmount of conpensatory danages
awar ded under this section for future

pecuni ary | osses, enotional pain, suffering,

I nconveni ence, nental anguish, |oss of
enjoynent of |ife, and other nonpecuniary

| osses, and the anmount of punitive damages
awar ded under this section, shall not exceed,
for each conpl ai ning party-

(B) in the case of a respondent who has
nore than 100 and fewer than 201 enpl oyees in
each of 20 or nore cal endar weeks in the
current or precedi ng cal endar year,
$100, 000.

42 U.S. C. 8§ 1981a(b)(3)(B).

In the present case, the conpensatory danages award

i ncl uded, but was not limted to, the violation of Title VII. In

Del ph v. Dr. Pepper Bottling Co. of Paragould, Inc., 130 F.3d 349

(8th Cr. 1997), the trial court awarded the plaintiff

conpensat ory damages under both Title VII and the M ssouri Human
Rights Act. [d. at 357 n.6. Because the anpbunt under state |aw
woul d have been duplicative of the anpbunt awarded under Title VII

(since both conpensated for the sane harm, the trial court
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awarded the plaintiff the | arger anount under Title VII. 1d.
Simlarly, awarding Ms. Goodw n conpensatory danmages under
both the PHRA and Title VII would be duplicative. Nevertheless,
since the jury did not allocate the damages to specific theories
of liability, there is nothing in the |Ilanguage of Title VII which

woul d prevent the court fromallocating the award to the PHRA

which permts the |larger amount. See, e.g., Luciano v. O sten
Corp., 912 F. Supp. 663, 675 (E.D.N.Y. 1996), aff’'d, 110 F.3d 210
(2d Gr. 1997)(“Clearly, Title VII does not relieve a defendant
fromliability and the award of damages under state | aw where a
jury has found such a violation under both | aws pursuant to the
charge of the Court given w thout exception.”). Thus, "“a
decision to permt [Ms. Goodw n] to benefit fromthe renedy

provi ded by state | aw does not conflict with the congressional

pur pose of maki ng enpl oynent discrimnation awards reasonabl e,

and is expressly provided for in the statute.” [d.; Kimyv. Nash

Finch Co., 123 F.3d 1046, 1064 (8th Cr. 1997)(“[b] ecause § 1981
[ where conpensatory and punitive danmages are not |limted] was a
basis for recovery, the Title VII cap on conpensatory and
punitive damages does not apply.”).

Wth regard to the punitive damages award, a conpany t hat
enpl oys nore than 100 but | ess than 201 enpl oyees has its danmnage
liability capped at $100,000. 42 U. S.C. § 198la(b)(3). At
trial, the jury specifically awarded $2, 100,000 in punitive
danmages under Title VII. The court reduced the award to $300, 000

but permtted the parties to argue post-trial that it should be
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reduced further. A review of the record shows that Defendants

3

enpl oyed between 100 and 201 enpl oyees. Consequently, the court
will reduce the award to $100, 000.
b. Nature of Danages

Next, Defendants contend that the conpensatory danmages
awar d, excluding | ost wages, was excessive “as a result of the
jury’s passion, prejudice and/or bias in favor of Goodw n and
[ was] agai nst the weight of the evidence.” Dfs’ Mem in Supp. of
Dis P.T. Mots., at 19. Defendants prem se this contention on
Ms. Goodwin's purported failure to present evidence supporting
her injuries.

A review of the record discloses anple evidence to support
the award, including psychiatric testinony.* Defendants also
contend that the punitive damages award was excessi ve because
there was no reasonabl e rel ati onship between the conpensatory and
puni tive damage awards.

The 1991 Cvil Rights Act authorizes punitive damage awards
in Title VII cases where the defendant engaged in the

discrimnatory act “wth malice or wwth reckless indifference to

8 (Day 1, N.T. 77-78)(Mark Inbesi stating 25 people paid by
Car penter including Inbesi brothers); (Day 2, N T. 25)(Kathy
Kumtis stating Plaintiff’s exhibit 207, payroll for Carpenter,
accurately reflects the nunber of people carried as Carpenter
enpl oyees); (Day 4, N T. 41-42)(Mark | nbesi stating 100-120
peopl e enpl oyed by Seven-Up of Phil adel phia).

* See Day 3, N.T. 85 (testinony from forensic econoni st
Brian Sullivan), Day 3, N.T. 84 (videotape testinony from
psychol ogi st Dr. Robert Sadoff), and Day 5, N T. 76-95 (testinony
fromDr. Gerald Cooke).
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the [plaintiff’'s] federally protected rights.” 42 US.C. §
1981a(b) (1) (1994). The record reveals nore than enough
evi dence, not necessarily of nmalice, but at |east of reckless
indifference, to support Ms. Goodwin’s federally protected right
to be free from gender-based discrimnation. Taking into
consi deration the evidence of the Defendants’ attitude toward
sexual harassnment as well as the egregiousness of John Inbesi’s
conduct, the punitive danages award was not excessive and the
award of $100,000 in punitive damages w |l stand.

3. Motion for a New Tri al

Alternatively, Defendants seek a new trial because of the
al l eged erroneous and prejudicial jury instructions and because
t he verdict was against the weight of the evidence.

A new trial prem sed on a verdict allegedly against the
wei ght of the evidence may be granted “only where a m scarri age
of justice would result if the verdict were to stand.” Klein,
992 F.2d at 1290. An error in jury instructions nust be so
substantial that, viewed in light of the evidence in the case and
the charge as a whole, “the instruction was capabl e of confusing

and thereby msleading the jury.” Link v. Mercedes-Benz of N

Am Inc., 788 F.2d 918, 922 (3d Cir. 1986).

Def endants chal | enge a nunber of points contained in the
jury charge. Both Defendants and Ms. Goodwin failed to object to
the charge after it was delivered and therefore failed to
preserve any objections to the charge for appeal. See Seman, 26

F.3d at 436. Consequently, a newtrial is not warranted nor is
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an order remtting the damages.

Al ternatively, Defendants seek an order remtting the jury’'s
damages award on the ground that the award is not supported by
t he evidence. “The rationalization for, and use of, the
remttitur is well established as a device enpl oyed when the
trial judge finds that a decision of the jury is clearly
unsupported and/or excessive . . . [and][i]t’s use clearly falls

Within the discretion of the trial judge . . . ." Spence v. Bd.

of Educ. of Christina Sch. Dist., 806 F.2d 1198, 1201 (3d GCr.

1986). A “trial court [may] review any punitive damages verdi ct
for excessiveness and may remt the award whenever it is shocking

to the court’s sense of justice.” Sprague v. Walter, 656 A 2d

890, 927-28 (Pa. Super. Ct. 1995), appeal denied, 670 A 2d 142

(Pa. 1996). As stated above, the damages awarded were not
excessive, and therefore, Defendants’ Mtion for Remttitur will
be deni ed.

C. Post-Trial Mtions By Defendant Carpenter Realty

Def endant Carpenter Realty (“Carpenter”) joins Seven-Up with
respect to all post-trial issues but wites separately to address
whet her sufficient evidence existed at trial to denonstrate
Carpenter’s control over the terns and conditions of M.
Goodwi n’ s enpl oynent. Carpenter maintains that there is no
evidence that it supervised, directed or controlled Ms. Goodwin’s

work or enmploynent. See Gaves v. Lowery, 117 F.3d 723, 728 (3d

Cr. 1997) (stating the proper inquiry “looks to the | evel of

control an organi zation asserts over an individual’'s access to
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enpl oynent and the organi zation’s power to deny such access.”).
Carpenter concedes it issued “a few' payroll checks to M.
Goodwi n, but it clainms this is insufficient to establish control.
Carpenter also admts that John Inbesi held a “nanagenent
position” at Carpenter, but argues that his authority “could
‘“flow downhill to enployees at two (or nore) conpani es w thout
t hose conpani es being able to control enploynent decisions
at[sic] each other.” Df. Carpenter’s Mem in Supp. of P.T.
Mdts., at 5.
In NLRB v. Browning-Feris Indus. of Pa., Inc., 691 F.2d 1117

(3d Gr. 1982), the Third Crcuit enployed four factors to
determ ne whether two ostensibly separate entities were actually
one integrated entity: (1) functional integration of the
operations; (2) centralized control of Iabor relations; (3)
comon managenent; (4) common ownership. [d. at 1122. These
factors were to be viewed under the “totality of circunstances.”

Zarnoski v. Hearst Bus. Comm, Inc., No. 95-CV-3854, 1996 WL

11301, at *5 (E.D. Pa. Jan. 11, 1996). Recently, the “single-

enpl oyer” theory was revisited in Daliessio v. DePuy, Inc., No.

96- CV- 5295, 1998 W. 24330 (E.D. Pa. Jan. 23, 1998). UWilizing
the four factors outlined above, the court held that the
plaintiff provided no proof beyond her subjective belief that the
two conpanies constituted a single enployer. 1d. at *5.

In the instant case, the court correctly identified and
instructed the jury regarding the four criteria used to determ ne

the separate enployer issue. (Day 5, N T. 159-61). Moreover,
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there was sufficient evidence denonstrating that Carpenter was
Ms. Goodwin’s enployer.® Likewi se, this holding is consistent
with the United States Suprene Court’s recent rulings in

Burlington Indus., Inc. v. Ellerth, -- US --, 118 S. C. 2257,

2270 (1998) (hol ding “enpl oyer is subject to vicarious liability
to a victimzed enployee for an actionabl e hostil e environnent
created by a supervisor with inmedi ate (or successively higher)

authority over the enployee”) and Faragher v. City of Boca Raton,

-- US --, 118 S. C. 2275, 2292-93 (1998) (sane). Because the
instructions were not “capable of confusing and thereby

m sl eading the jury,"” Link, 788 F.2d at 922, Carpenter’s notion
w || be deni ed.

An appropriate order follows.

> This evidence included that: (1) both corporate

Def endants operated out of the sanme plant in Conshohocken, PA,
(2) Carpenter sonetinmes paid Seven-Up enpl oyees; (3) John I nbesi
held the sane or simlar offices in both corporations; (4)
corporate officers of Seven-Up set |abor relations policy and
managed day-to-day operations of both corporate Defendants; (5)
Car penter previously conpensated Ms. Goodwi n and she was recorded
in the corporate records as being an enpl oyee of Carpenter; (6)
Car penter conpensat ed enpl oyees in the beverage sal es busi ness;
and (7) Carpenter reported Ms. Goodw n as its enpl oyee for

pur poses of unenpl oynent conpensation. See Pl's Resp. to Dfs’
P.T. Mts., at 10-11.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

DEBORAH A. GOODW N,

Plaintiff, : ClVIL ACTI ON

No. 96-CV-2301

SEVEN- UP BOTTLI NG CO.
of PHI LADELPHI A and
CARPENTER REALTY,

Def endant s.

ORDER
AND NOW this day of JULY, 1998, upon

consi deration of the post-trial notions of Deborah Goodw n,

Seven-Up Bottling Conpany and Carpenter Realty and their

responses thereto, it is ORDERED that:

(1)

(2)
(3)

(4)

(5)
(6)

Ms. Goodwi n is awarded conpensatory danmges totaling
$350, 041 and punitive danmages totaling $100, 000;

Ms. Goodwin’s Motion for a New Trial is DEN ED;

Def endant Seven-Up’s Mdtion for a Judgnent as a Matter
of Law i s DENI ED;

Def endants’ Motion to Alter or Amend the Judgnent

i s DENI ED,;

Def endants’ Mdtion for a New Trial is DEN ED;

Def endants’ Mdtion for Remttitur is DEN ED.

BY THE COURT:

JOSEPH L. McGLYNN, JR J.
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