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Gawt hr op, J. June , 1998
MEMORANDUM

Pendi ng before this court are Plaintiff's Mtion and
Def endants' Cross-Mtion for Summary Judgnent on Plaintiff’s
Decl aratory Judgnment action and Plaintiff’s Mdtion for Sunmary
Judgnment on Defendants' Counterclaim Plaintiff, G obe Indemity
Conpany (G obe) seeks a declaratory judgnment that it is not
obligated to defend or indemify its insureds, defendants,
Moheni s Services, Inc. and Laurel Linen Services, Inc.
(Defendants), in a civil action instituted agai nst them by co-
defendant, Jerry L. Ellis (Ellis) a fornmer enployee. Defendants
have countercl ai med agai nst G obe, alleging bad faith and breach
of contract based on its refusal to indemify defendants.
Because | find that the Big Shield Liability policy is anbiguous,
| shall deny the parties' notions for summary judgnment on the
decl aratory judgnent action. Further, because |I find that there

does not exist a genuine issue of material fact as to whether



G obe engaged in bad faith in denying defendants' claimfor
coverage, | shall grant plaintiff's notion for summary judgnent
on defendants' counterclaim

| . Backar ound

A. The Underl ying Action

Jerry L. Ellis alleges that defendants, his forner
enpl oyers, violated the Anericans Wth Disabilities Act, 42
US C 8 12101 et seq., when they termnated himafter he told
them he had Hepatitis C. Additionally, he contends that his
al I eged unl awful di scharge also wongfully term nated his health
coverage and disability benefits in violation of ERI SA and COBRA.

The facts, as alleged in his Conplaint, showthat Ellis was
hired by Mhenis, a commercial |inen [aundry business, in 1989,
and worked there until March 16, 1996.' In early 1996, Ellis was
di agnosed with Hepatitis C-- a viral infection that causes a
progressive inflanmation of the liver. H's prescribed treatnent
consi sted of injections of Interferon, which causes severe flu-
| i ke synptons for two to three nonths. Ellis informed his
CGeneral Manager at Laurel Linen of the diagnosis and the proposed
treat ment.

It was at this tine that Ellis alleges his General Manager
began to harass him by engaging in "an effort to denean,
hum | i ate, inconveni ence and enbarrass Ellis." The

di scrimnatory acts included, inter alia, demanding his

! Laurel Linen, the branch plant to which Ellis was
transferred in 1995, is a wholly owned subsidiary of Mhenis.
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resignation, accusing himthat he was using his illness to work
only part-time, informng himhe woul d be nade ni serabl e unl ess
he tendered his resignation, confiscating his conpany car,
failing to informhimof his options for continued nedical
benefits, and wi thholding his disability insurance paynents.

As a result of this treatnent, on March 14, 1996, Ellis took
| eave from work under the conpany Family and Medical Leave Act
policy. Ellis filed an EEOC conpl ai nt based on defendants'
conduct, including their failure to make reasonabl e accommodati on
for his disability. During the pendency of the EECC conpl ai nt,
defendants offered Ellis a different job as a sal esman wi thout a
conpany car, which Ellis rejected because he considered it a
demotion. It was also during this time that Ellis's disability
checks were interrupted. By letter dated June 14, 1996, Ellis
was notified that he had been term nated and his health insurance
had been cancel ed effective June 7, 1996. Ellis was not provided
the fornms necessary to exercise his COBRA rights to conti nued
heal th i nsurance coverage.

On Septenmber 17, 1996, Ellis filed suit against both Mhenis
and Laurel Linen. The initial Conplaint contained two counts
all eging violations of the Arerican Wth Disabilities Act,
("ADA"), a count based on intentional infliction of enotiona
di stress, and a count based on defendants' all eged reckless,
want on and/ or negligent conduct. ElIlis's First Anended Conpl ai nt
added four ERI SA counts. By Order dated June 18, 1997, this

court dism ssed the state common-I|aw cl ai ns, hol ding that they
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were preenpted by Pennsylvania' s Wrker's Conpensation Act.

B. The | nsurance Policies and dains for Coverage

__ For the period beginning Septenber 30, 1995 and endi ng

Sept ember 30, 1996, G obe issued Mohenis a Wrkers Conpensati on
and Enpl oyers Liability Policy, a Conmercial General Liability
Policy, and a Big Shield Liability Policy.? Each policy included
Laurel Linen as an additional nanmed insured.

Def endants, seeking coverage for the defense of Ellis's
clainms under the various policies, forwarded Ellis's conplaint to
G obe. d obe received the conplaint on Novenber 14, 1996. By
| etter dated February 10, 1997, d obe denied coverage for Ellis's
clains, but agreed to provide a defense under a reservation of
rights. The fifteen-page |letter also stated the specific grounds
upon whi ch d obe had concl uded that coverage should not be
provi ded, and further stated that G obe was "open to receiving
any information or comments which [defendants] believe would
warrant reconsideration of [Gd obe s] position.”™ d obe further
"invite[d] anyone authorized to speak for the insured to point
out policy |anguage which may be thought to provide coverage for
the clains and damages described in M. Ellis’ Conplaint."

No response from defendants was forthcom ng, and accordi ng
to G obe, nunerous attenpts to discuss the matter with

def endants' counsel were fruitless. dobe filed a declaratory

2 In their briefs, the parties have agreed that the
Wor ker' s Conpensation and Enpl oynent Liability Policy does not
provi de coverage for the clains at issue.
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judgnment action on June 4, 1997, seeking a declaration that the
policies do not obligate it to defend and i ndemi fy defendants
against Ellis's clains.® In their Answer to d obe's Declaratory
Judgnent Conpl ai nt, defendants counterclaimed for breach of
contract and bad faith, alleging that the policies unanbiguously
provi de coverage for Ellis's clainms, and that, by denying
coverage, d obe breached the express terns of the contract, as
well as its inplied covenant of good faith and fair dealing.

1. Standard of Revi ew

Sunmary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law." Fed. R Civ. P
56(c). Unless evidence in the record would permit a jury to
return a verdict for the non-noving party, there are no issues

for trial, and summary judgnment becones appropriate. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). 1In considering a

notion for summary judgnent, a court does not resolve factual
di sputes or make credibility determ nations, and nust view facts
and inferences in the |ight nost favorable to the party opposing

t he noti on. Siegel Transfer, Inc. v. Carrier Express, Inc., 54

F.3d 1125, 1127 (3d Cr. 1995). The party opposing the sunmary

3 G obe has, to date, paid for the defense in the
underlying action under the February 10, 1997 reservati on-of -
rights letter, which d obe supplenented after Ellis added the
ERI SA counts.



judgnent notion nmust cone forward with sufficient facts to show

that there is a genuine issue of material fact. Celotex Corp. V.

Catrett, 477 U.S. 317 (1986).

I11. Discussion

A. Revi ew of | nsurance Policies

The parties agree that the insurance contracts shoul d be
construed in accordance with Pennsylvania |aw. The task of
construing an insurance policy is generally perforned by a court

rather than a jury, Standard Venetian Blind Co. v. Anerican

Enpire Ins. Co., 469 A 2d 563, 566 (Pa. 1983), as the

interpretation of the ternms of an insurance contract is a

gquestion of law. Hamlton Bank v. Insurance Co. of N. Anerica,

557 A . 2d 747, 750 (Pa. Super. 1989)(citation omtted).
The first step in construing an insurance policy is the
determati on of whether an anbiguity exists, which is a question

of law for the court. Pittston Co. Utramar Anerica Ltd. v.

Allianz Ins. Co., 124 F.3d 508 (3d Cr. 1997). "[A] termis

anbi guous only "if reasonably intelligent nen on considering it
in the context of the entire policy would honestly differ as to

its meaning.'" United Services Autonpbile Ass'n v. Elitzky, 517

A 2d 982, 986 (Pa. Super. 1986), alloc. denied, 528 A 2d 957 (Pa.

1987) (quoting Erie Insurance Exchange v. Transanerica |lnsurance

Co., 507 A 2d 389, 392 (Pa. Super. 1986), rev'd on other grounds,

533 A 2d 1363 (Pa. 1987)). If the court finds that a provision
of a policy is anbiguous, "the policy provision is to be

construed against the insurer.” Standard Venetian Blind, 469




A. 2d at 566. "Unanbi guous terns are to be given their 'plain

and ordinary neaning.'" St. Paul Fire and Marine Ins. Co. V.

Lew s, 935 F.2d 1428, 1431 (3d Cr. 1991)(citations omtted);

O Brien Energy Systens, Inc. v. Anerican Enployers' Ins. Co., 629

A. 2d 957, 960 (Pa. Super. 1993). An overriding principle of
policy interpretation is that "the parties' reasonable
expectations are to be the touchstone of any inquiry into the

nmeani ng of an insurance policy." Bensalem Township v.

| nternational Surplus Lines Ins. Co., 38 F.3d 1303, 1309 (3d Cir.

1994) .

B. Duty to Defend

Under Pennsylvania |law, the duty of an insurer to defend its
insured is separate and distinct fromits duty to i ndemify the

i nsured. Scopel v. Donegal Mut. Ins. Co., 698 A 2d 602 (Pa.

Super. 1997).% Further, an insurer's duty to defend is
"determ ned by conparing the allegations of the plaintiff's
conplaint with the | anguage of the applicable policy." Erie Ins.

Exchange v. C aypoole, 673 A 2d 348 (Pa. Super. 1996); Nationw de

Property & Cas. Ins. Co. v. Feryo Hearing Aid Serv., Inc., 895 F.

Supp. 85, 88 (E.D. Pa. 1995). |If the allegations in the
conpl ai nt agai nst defendants can be interpreted as being covered

by the terms of the insurance policy, then the insurer is deened

4 An insurer's duty to defend also carries with it a
conditional obligation to indemify its insured in the event the
insured is held liable for a claimcovered by the policy.

General Accident Ins. Co. of Am v. Allen, 692 A 2d 1089 ( Pa.
1997) .




to have a duty to defend. See |International Inc. Co. v. St

Paul Fire & Marine Ins. Co., No. 86-4438, 1988 W. 113360, at *4

(E.D. Pa. Cct. 25, 1988)("It is the face of the conplaint and not
the truth of the facts all eged therein which determ nes whet her
there is a duty to defend."). Mreover, "[t]he duty to defend
remains with the insurer until the insurer can confine the claim
to a recovery that is not within the scope of the policy."

Anerican States Ins. Co. v. Maryland Cas. Co., 628 A 2d 880, 887

(Pa. Super. 1993).

1. ADA Cl ai ns

G obe clains that neither the Commercial General Liability
policy (“CGE.") nor the Big Shield policy provides coverage for
Ellis's ADA clainms, Counts | and Il of the conplaint. Defendants
argue that coverage for Ellis's ADA clainms is clearly provided by
the | anguage of the Big Shield policy, which states that d obe:

will pay on behalf of the Insured those suns

. which the I nsured becones legally

obllgated to pay as damages to which this

i nsurance applies because of: . . . (b)

Personal Injury . . . caused by an offense

committed during the policy period.
(App. 220 - Insuring Agreement 8§ 1).° The policy defines
“personal injury” as “injury . . . arising out of . . . (f)
discrimnation.” (App. 226-27).

G obe argues that this statenment of coverage is nullified in

| arge part by the enploynent-practices exclusion of the policy,

° Al citations are to the Appendix to Plaintiff's d obe
| ndemmi ty Conpany, Mdtion for Summary Judgnent.
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8 4(b), which excludes coverage for personal injury that arises
out of "[c]oercion, denotion, evaluation, reassignnent,

di sci pline, defamation, harassnent, huniliation, or other

enpl oynment rel ated practices, policies, acts or om ssions," (App.
221). The word "discrimnation” is not nentioned in this [aundry
list of exclusions. But each of those terns, such as, for
exanpl e, denotion, is but an exanple, or a possible actual
consequence, of discrimnation.

The policy also has an exclusion clause, 4(a)--not cited by
any of the parties--that excludes coverage for personal injury
that "arises fromdiscrimnation on the basis of race, creed,
color, sex, age, disability, national origin." (App. 221). The
court raised with counsel the question of whether this provision
applies to these clains. Defendants responded that because the
policy "contains two provisions with opposite conclusions, one
provi di ng coverage, the other precluding coverage," it is
anbi guous. (Defs.' Resp. to Ct's May, 4, 1998 Ltr. at 2). d obe
responded that it "did not base its coverage decision upon
exclusion 4(a) to avoid the anmbiguity contention which the
I nsureds have set forth . . . G obe based its coverage decision
In part, on the enploynent practices exclusion found in exclusion
4(b) to the Big Shield Policy." (5/20/98 Ltr.)

The policy giveth with one hand and taketh away with the
ot her, whether one relies on exclusion 4(a) or 4(b). Because it
reads both ways, | conclude that it is, if not duplicitous, at

| east anbi guous. Many is the policy that covers a general risk,
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and then excludes little sub-risks within that broad universe.
But for a policy to expressly include coverage on one page, and
then turn around and expressly exclude all that same coverage on
the next, is a different situation. |If the definition of
personal injury were nore generic, in the traditional tort
context, | would have no problemfinding an exclusion for
di scrimnation. But here, the definition of personal injury
expressly includes discrimnation. To the extent that d obe
chose to use two dianetric provisions in the same policy, one
cannot discern fromthe face of the policy which tinme d obe neant
what it said.

| find that reasonably intelligent people, |ooking at the
provisions within the context of the entire contract, could
honestly differ as to their neaning. Wth respect to the context
of the entire policy, | observe that 3 obe "did not base its
coverage deci sion upon exclusion 4(a) to avoid the anmbiguity
contention." But G obe nay not pick and choose which provisions
it proposes to assert in seeking to denonstrate the contract's
meaning -- even if one of those provisions contains |anguage that
is inconvenient. Wether the conpany in fact based its decision
on 4(b), only, is a question of fact, to be resolved by a jury.
G obe, inits May 20, 1998 letter to the court, seens to admt
that had 4(a) been the basis for their decision, then the specter
of anbiguity woul d be rai sed.

Thus, under all the circunstances, considering the entire

contract, there remains a jury question, and summary judgnment
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must be deni ed.

2. ERI SA d ai ns

Def endants al |l ege coverage for Ellis's ERI SA clains, Counts
V-VI11, solely under the provisions of the Enployee Benefits
Errors and Om ssions | nsurance Endorsenent (Endorsenent) to the
CA policy. dobe asserts that the Endorsenment does not provide
coverage for the ERISA clains because Ellis's conplaint alleges
only intentional conduct. The Endorsenent provides coverage for

sunms that the "insured" becones legally
obligated to pay as damages because of clains
made agai nst [insured] by an enpl oyee, forner
enpl oyee or the beneficiaries or |egal
representatives thereof and caused by any
negligent act, error or om ssion of
[insured' s], or another person for whose act
the "insured" is legally liable in the
"adm ni stration” of [insured s] "Enployee
Benefits Program™

(App. 187) (enphasis added). d obe further contends that even if
it were found that ElIlis's ERI SA counts include allegations of
negl i gent conduct, the Endorsenent's exclusions bar coverage for
t hose counts.

The Endorsenent's exclusions state:

Thi s endorsenent does not apply to:

(a) any dishonest, fraudulent, crimnal or malicious act,
[i

)

bel , slander, discrimnation or humliation;
(f) any liability of an insured as a fiduciary under the
Enpl oyee Retirenent |Income Security Act of 1974 (PL93-406),
as respects any enpl oyee benefit plan.

(App. 189). Cenerally, dobe asserts that exclusion (a) applies

to the ERI SA cl ai ns because they incorporate ElIlis's allegations

of discrimnation. G obe additionally asserts that this
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argunent is directly applicable to Count V, which alleges that
def endants wongfully termnated Ellis and failed to provide him
pl an benefits. d obe makes additional argunents for Counts VI-
VIII. As to Count VI, which alleges breach of fiduciary duties,
A obe clains that exclusion (f) specifically excludes coverage
for this claim d obe contends that Count VII, which alleges
t hat defendants "failed to provide Ellis with tinmely notice of
his eligibility for continuation of coverage and failed to
provide himthe right to elect continuation coverage," (App. 51),
is also not covered. Specifically, G obe argues that "[c]ivi
penalties are the sole renmedy for violation of reporting and
di scl osure requirenents under ERI SA " civil penalties are not
synonynmous wi th damages, and the Endorsenent covers only
"damages." Finally, d obe argues that Count VIII, which alleges
t hat defendants discrimnated against Ellis "for the purpose of
interfering with Ellis's attainment of his rights under the
[ Benefits] Plan," (App. 53), clearly includes only allegations of
i ntentional conduct, thus precluding coverage.

In response, defendants argue that Ellis's conplaint
i ncludes all egations of negligent conduct in defendants'
adm ni stration of the plan under ERI SA, and thus, the Endorsenent
provi des coverage. However, | find that Counts V and VIII can
only be read as alleging intentional actions. Ellis's clains are
firmy rooted in the belief that defendants, upon learning of his
contraction of hepatitis, engaged in a course of discrimnatory

conduct intended to enbarrass and harass him Cearly, such
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conduct is intentional. Thus, negligent conduct is not even a
theoretical possibility under Ellis's conplaint, as the

all egations in these counts are not so general that an inference
of negligence could be found.

The only ERI SA counts that contain any factual allegations
that are sonewhat anbi guous as to intent are Counts VI and VI
| find that even if negligent conduct has been pled, the claim
for breach of fiduciary duty, Count VI, is not covered by the
Endorsenent. Despite defendants' argunment to the contrary, the
all egations in Count VI allege only breach of fiduciary duties
under ERI SA and thus, exclusion (f), which unanbi guously states
t hat the Exclusion does not cover any clains agai nst defendants
as a fiduciary under ERI SA, excludes coverage.

Further, | find that coverage is not afforded for the COBRA
violation claim Count VII. In their brief, defendants contend
that the "extraordinary circunmstances” in this case potentially
entitle Ellis to nore than civil penalties, thus bringing the
clains for "damages" under the ternms of the Endorsenent. In

support of this proposition defendants cite Ackernman v. Warnaco,

Inc., 55 F.3d 117 (3d Cir. 1995), which gives such exanpl es of
"extraordinary circunstances" as "situations where the enployer
has acted in bad faith, or has actively conceal ed a change in the
benefit plan, and the covered enpl oyees have been substantively
harmed by virtue of the enployer’s actions.” 1d. at 125. In
both of the circunstances, the enployer has acted so as to

intentionally deprive the enpl oyee of benefits. Thus, even if it
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were determned that Ellis is entitled to damages by dint of
extreme circunstances, this would require a show ng of

i ntentional conduct -- conduct that is not covered by the
Endorsenent. Thus, there is no basis upon which the Endorsenent
can be interpreted as covering the allegations in count VII;

ei ther defendants' conduct was negligent in which case, Ellis is
only entitled to civil penalties, which are not covered by the
Endor senent, or defendants' conduct was intentional, giving rise
to potential damages, but excluding the claimfrom coverage.

3. State Common Law Cl ai ns

Def endants argue for coverage of Ellis's state | aw cl ai ns,
Counts |1l and IV, under the Commercial CGeneral Liability Policy,
t he Enpl oyee Benefits and Om ssions Policy, and the Big Shield
Pol i cy because the comon | aw counts allege Ellis suffered
damages because of bodily injury - nanely, the exacerbation of
Ellis's Hepatitis C, resulting from defendants' negligent failure
to provide Ellis with COBRA notices and continued nedi ca
i nsurance. Moreover, Ellis clainms that as a result of his
deteriorating physical condition, he has suffered enotional
di stress.

G obe sets forth four reasons why none of the policies
provi de coverage. First, G obe argues that the policies do not
cover intentional conduct, such as that pled by Ellis. Second,
A obe contends that Ellis has suffered financial damges, not
"bodily injury." Third, d obe asserts that the enpl oynent

practices exclusions in the policies apply to the type of conduct
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alleged in Counts Il and IV of the Conplaint. Fourth and
finally, it argues that because both counts were dism ssed by
this court as pre-enpted by Pennsylvania' s Wrker's Conpensati on
Act, the exclusions for clains and obligations falling under

wor ker's conpensation laws, in both policies, and in the

Endor senent, bar coverage for such cl ai ns.

Because | find that G obe’'s final argument is correct, |
need not address the others. The court dism ssed Counts |1l and
IV of ElIlis's conplaint because the Wbrker's Conpensation Act is
"the exclusive renedy for injured enployees, and thus, preenpts
Plaintiff's conmon | aw clains.” Because Ellis had not all eged
any clainms that would qualify for an exception to this rule, the
court concluded that "the WCA's renedi al schenme preenpt[ed] [his]
| egal action.”™ Accordingly, it would be incongruous to find that
G obe is required to defend these clains when its policies
unanbi guousl y excl ude coverage for such actions. So to find
woul d, in effect, require G obe to defend against clains that are
expressly excluded under the terns of the policy nerely because
of the inproper pleading of an entity not party to the contract.

B. Counterclaim

Under Pennsylvania |law, to establish dobe's bad faith in
handl i ng defendants' claimfor coverage, defendants nust show.
(1) that G obe | acked a reasonabl e basis for denying benefits,
and (2) that d obe knew or recklessly disregarded its |lack of a

reasonabl e basis. Terletsky v. Prudential Property & Cas. Ins.

Co., 649 A 2d 680 (Pa. Super. 1994). d obe nobves for sunmmary
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judgnment alleging that defendants have failed to present any
facts in support of their charge of bad faith.

Wth little or no discovery having taken place, defendants
argue that sunmary judgnment is not appropriate at this tine.
Def endants' contend that their interpretation of G obe's actions
rai ses a genuine, disputed fact issue as to G obe's notives in
denyi ng coverage, precluding entry of summary judgnment in d obe's
favor.

| find, however, that defendants have failed to set forth a
genui ne issue of material fact that woul d preclude the grant of
summary judgnent even at this juncture. As discussed at |ength
above, coverage for Ellis's clainms could potentially only be
found under anbi guous policy provisions. G obe cannot be seen as
acting in bad faith in denying coverage based on one reasonabl e

interpretation of that anbiguous provision. See |nperial

Casualty & Surety Co. v. Hi gh Concrete Structures, lInc., 678 F.

Supp. 1138, 1144 (E.D. Pa. 1988) (hol ding where coverage is
genuinely at issue it was not unreasonable for insurer to contest
liability). Mreover, defendants have failed to set forth facts
that would be in their possession, even at this early stage, and
have not expl ained why they did not argue for coverage when d obe
strongly urged their input at the tinme coverage was initially
deni ed. Accordingly, sunmary judgnent will be granted.

An order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GLOBE | NDEWMNI TY COVPANY,
Pl ai ntiff,

V. Cvil Action

No. 97-3849
MOHENI S SERVI CES, | NC., LAUREL
LI NEN SERVI CES, I NC., JERRY L.
ELLI S,
Def endant s.

ORDER

AND NOW this day of June, 1998, in consideration of
the Motions for Summary Judgnent from both parties, and the

responses thereto:
1. the Parties' Mtions for Summary Judgnent on
Plaintiff's Declaratory Judgnment Action (Docs. Nos. 13

and 19) are DENI ED;

2. Plaintiff's Mdtion for Summary Judgnent on Def endants'

Counterclaim (No. 14) is GRANTED

BY THE COURT

Robert S. Gawt hrop, 111, J.



