I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHEYENNE SALES, LTD. : ClVIL ACTI ON
V.

WESTERN UNI ON FI NANCI AL :
SERVI CES | NTERNATI ONAL : NO. 97-8059

MEMORANDUM

Dal zel I, J. June 1, 1998

Plaintiff Cheyenne Sales, Limted, a Janmaica business,
seeks to enjoin Western Union fromtermnating, on one-day’s
notice, its "Quick Collect” noney transfer service. The parties
have filed cross-notions for sunmmary judgnent. For the reasons
stated below, we will grant defendant’s notion and enter judgnent

agai nst plaintiff.

Fact ual Backgr ound?

The parties agree on the follow ng facts. Cheyenne
Sales, Ltd. (“Cheyenne”) contracted wth Western Union Financi al
Services International (“Wstern Union”) to set up a “Quick
Col | ect” account, which is “designed to assist conmerci al
busi ness entities in receiving direct paynents fromtheir various

account debtors.” Joint Stip. at 3. In both applications for

Y I'n evaluating the evidence on a notion for summary
judgnent, we view the record in the |ight nost favorable to the
non- novant and resolve all doubts as to existence of an issue of
material fact against the novant. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 255, 106 S.Ct. 2505, 2514 (1986); see, e.q.,
Gans v. Mundy, 762 F.2d 338, 340 (3d Gr.), cert. denied, 474
U.S. 1010 (1985). CQur factual account, however, is taken wholly
fromthe joint stipulation between the parties, and thus we are
not presented with questions of disputed nmaterial fact.




t he service,? Cheyenne represented that it was a garnent and
haber dasher wholesaler, id. at ex. A at 3-4, and al so estimted
that it would conduct 500-999 Quick Collect transactions per
month. 1d. at ex. A at 1, 5. The service contract between the
parties provided that it could be “term nated by either party on

thirty days’ witten notice.” Joint Stip. at ex. A at 7.

Cheyenne now admits that “its only busi ness was
recei ving noney through the Quick Pay Service,” id. at 18; see

also Mem Supp. Prelim 1Inj. at 2, presunmably for distribution to

custoners such as English Sports Betting, with whom Cheyenne

admts it shares a “synbiotic relationship.” 1d.; see also Joint

Stip. at 714. Between April and Novenber, 1997, Cheyenne
received in excess of 18,200 Quick Collect transactions from all
over the United States -- an average of nore than 2,275 per nonth
-- including nore than 2,000 transactions fromthe state of
Florida. 1d. at q15.

The Florida Attorney Ceneral, concerned that citizens
of that state were using Western Union’s service to transmt
funds for illegal offshore ganbling, see Fla. Stat. 88 849. 14,
849. 25; see also 18 U.S.C. § 1084, “contacted Western Union
sonetinme prior to Decenber 22, 1997, and requested that Western

Union voluntarily term nate a nunber of its custoners, including

2 Cheyenne first applied for and received the Quick
Col | ect service on August 1, 1996. The service was subsequently
renewed on January 10, 1997. Joint Stip. at 95. According to
Western Union, Quick Collect is also known as “Quick Pay” in the
United States, and the parties use the two nanes interchangeably.
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Cheyenne.” Joint Stip. at 9. On Decenber 22, 1997, Western

Uni on entered into an “Agreenent of Voluntary Cooperation” wth

the state of Florida whereby, inter alia, Western Union “agree[d]

to i npl enment procedures designed to prevent funds from being
transferred fromFlorida through Western Union’s Quick Pay
service to” a list of Western Union Quick Pay subscribers that

Florida provided. Joint Stip. at ex. C, at 3. That sane day,

“Western Union issued Cheyenne a letter informng Cheyenne of the
Agreement with the Florida Attorney General, and notifying
Cheyenne that effective Decenber 23, 1997, Western Uni on no

| onger would permt paynents to be sent from persons within the
United States to Cheyenne via Western Union’s Quick Pay service.”

Def.’s Br. Supp. Summ J. at 7 (citing Joint Stip. at § 11).

On Decenber 29, 1997, believing Western to be acting in

an “arbitrary and capaci ous manner, " ®

Conpl. at f 12, Cheyenne
filed this action, seeking first to prelimnarily enjoin Wstern
Union fromterm nati ng Cheyenne’s Qui ck Pay account “during the

penance of this action.”* |d. at 4, at 1. On Decenber 30, 1997,

® Conpare Il Oxford English Dictionary at 856 (2d ed.
1989) (defi ning capacious as, inter alia, “[o]f such size as to
take in or hold . . . roony, spacious, wde”) with id. at 869
(defining capricious as, inter alia, “[f]ull of, subject to, or
characterized by caprice; guided by whimor fancy rather than by
j udgenent or settled purpose; whinsical, hunoursone . .
[ s]ubject to change or irregularity, so as to appear ungoverned
by | aw’).

* Conpare XI Oxford English Dictionary at 462 (2d ed.
1989) (defi ning penance as, inter alia, “[t]he performance of sone
act of self-nortification or undergoing of sonme penalty, as an
expression of penitence; any kind of religious discipline,
(continued...)




Judge Eduardo C. Robreno, sitting as Energency Judge in our
stead, denied plaintiff a tenporary restraining order. Cheyenne
now seeks a permanent injunction reversing Western Union’s
termnation of its service, and “such other and further relief as
the Court deens proper.” 1d. at 5, at 74. Since we conclude

otherwise, we will enter judgnent in defendant’s favor.

1. Legal Analysis®

"I n deciding whether a permanent injunction should be
i ssued, the court nust determne if the plaintiff has actually
succeeded on the nerits (i.e. net its burden of proof). If so,
the court nust then consider the appropriate renmedy.’" ACLU v.

Bl ack Horse Pike Reg’| Bd. of Educ., 84 F.3d 1471, 1477 n.3 (3d

Cir. 1996)(quoting CIBA-GEIGY Corp. v. Bolar Pharm Co., Inc.,

747 F.2d 844, 850 (3d Gir. 1984)).° 1In addition, other district

*(...continued)
whet her i nposed by ecclesiastical authority, or voluntarily
undertaken, in token of repentance and by way of satisfaction for
sin”) with id. at 467-68 (defining pendency as “[t]he state or
condition of being pending or continuing undeci ded, or awaiting
settlenent”).

® Both parties have analyzed this action within the
framewor k of a permanent injunction. Wile we are uncertain that
this is the precise formthat our equity jurisdiction would take
if exercised in this case, see infra at 8, our conclusion that
Cheyenne is not entitled to a permanent injunction here a
fortiari precludes our award of alternative equitable relief.
Thus, our analysis under the permanent injunction franmework
suffices for the purpose of this Menorandum

® Al'though our Court of Appeals has recogni zed that
“different views have been expressed fromtine to tine as to the
need for establishing irreparable harmas a predicate to the
entry of a permanent injunction,” it has yet to resolve the
(continued...)



courts in our District have al so consi dered whether “the court’s

exercise of equity jurisdiction is proper,” Ruscavage v. Zuratt,

821 F. Supp. 1078, 1081 (E.D. Pa. 1993); see also Bess v.

Correctional Oficers c/o Sgt. Brent Post, No. Cv. A 96-6315,

1997 W. 509817, at *1 (E.D. Pa. Aug. 14, 1997)(citing Ruscavage),

a prerequisite we also think |ogical and therefore adopt.

A. Equity Jurisdiction and Choice of Renedy

We have equity jurisdiction over this action if there
is no adequate renedy at law, there is actual threatened injury,
and no equitabl e defense precludes our exercise of jurisdiction.
Ruscavage, 821 F. Supp. at 1081.

Western Uni on argues that Cheyenne has an adequate
remedy at | aw because (1) Cheyenne has alleged that it is |osing
$1,500 a day due to term nation of the Quick Collect service, see

Joint Stip. at 716; and (2) the contract between the parties that

governs the Quick Collect service provides that it “can be

term nated by either party on thirty days’” witten notice.” 1d.
at ex. A at 7, at 9. Thus, Western Union argues that the
damages, if any, that Cheyenne may recover are $1,500 for each
day Western Union failed to give notice pursuant to the contract,

or $43, 500.

(... continued)
issue. Tenple Univ. v. Wite, 941 F.2d 201, 213 (3d Gr. 1991),
cert. denied sub nom Snider v. Tenple Univ., 502 U S. 1032, 112
S.C. 873 (1992). Because we conclude that plaintiff cannot
succeed on the other nmerits of its claim we need not predict our
Court of Appeals’s answer to this question.
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Cheyenne’s contract renedy is foreclosed, however, by
the terns of 18 U.S.C. 8§ 1084(d). Under the terns of that
statute, Cheyenne’'s sole possible remedy in this action is for
restoration of the Quick Collect service:

When any common carrier, subject to the
jurisdiction of the Federal Communications
Comm ssion, is notified in witing by a
Federal, State, or local |aw enforcenent
agency, acting within its jurisdiction, that
any facility furnished by it is being used or
wi Il be used for the purpose of transmtting
or receiving ganbling information in
interstate or foreign comerce in violation
of Federal, State, or local law, it shal

di sconti nue or refuse, the |easing,
furnishing, or maintaining of such facility,
after reasonable notice to the subscri ber,
but no danmges, penalty or forfeiture, civil
or crimnal, shall be found agai nst any
common carrier for any act done in conpliance
with any notice received froma | aw

enf orcenent agency. Nothing in this section
shal | be deened to prejudice the right of any
person affected thereby to secure an
appropriate determ nation, as otherw se
provided by law, in a Federal court or in a
State or local tribunal or agency, that such
facility should not be discontinued or
renoved, or shoul d be restored.

ld. (enphasis added). The parties do not dispute that Western
Uni on term nated Cheyenne’s Quick Collect service as a result of
bei ng contacted by the Florida Attorney CGeneral. Thus, Wstern

Union’s actions are protected in toto fromplaintiff's efforts to

secure noney damages for |loss of the Quick Collect service. See

Del aware Sports Serv. v. Dianond State Tel. Co., 241 F. Supp.

847, 851 n.8 (D. Del. 1965), aff’'d mem, 355 F.2d 929 (3d

Cr.)(per curiam, cert. denied, 385 U S. 817, 87 S.Ct. 38

(1966) (pointing out that 8§ 1084(d) “provides a neans of forcing .
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utilities to term nate service and at the sane tinme renoves
the risk of a suit for damages fromthe utility”).

Section 1084(d) is not, however, a defense to equity
jurisdiction. The |last sentence of 8§ 1084(d) preserves
Cheyenne’s equitable right “to secure an appropriate
determ nation, as otherw se provided by law, in a Federal court

that such facility should not be discontinued or renoved, or
shoul d be restored.” [d. The only question before us, then, is
whet her Cheyenne is entitled to equitable relief fromtermnation
of its service “as otherw se provided by law.” 18 U S.C
§ 1084(d).

Cheyenne seeks to invoke our equity jurisdiction by
arguing that, in termnating its Quick Collect service, Wstern
Union violated 47 U S.C. 8§ 202(a), which makes it unlawful for
“any comon carrier to subject any particul ar person, class of
persons, or locality to any undue or unreasonabl e prejudice or
di sadvantage.” [d. Although Cheyenne cites only 47 U S.C
§ 202(a) as a basis for relief in this action, that statute
itself provides no renedy -- equitable or legal -- for violation
of its provisions. See id. W presune, therefore, that Cheyenne
properly seeks to restore its Quick Collect service pursuant to
47 U.S.C. § 406, the statute that enpowers courts “to issue a
wit or wits of mandanus against [a carrier] commandi ng such
carrier to furnish facilities for such comuni cation or
transmssion to the party applying for the wit.” See, e.q.,

Palerno v. Bell Tel. Co. of Pa., 415 F.2d 298, 299 (3d Cr.




1969) (per curiam)(noting that plaintiff relies on 8 406 for its

claimto injunctive relief for defendant’s violation of

§ 202(a)); Mcal Conmmunications, Inc. v. Sprint Telenedia, Inc.,
1 F.3d 1031, 1035 (10th G r. 1993)(sane).

Wits of mandanus were abolished in the District Courts
by Fed. R Cv. P. 81(b), but that Rule allows Cheyenne “to
substitute a notion for an injunction for a prayer for nmandanus,
thus relieving the necessity of pleading in relator form.

MCl Conmmuni cations Corp. v. Anerican Tel. & Tel. Co., 369 F

Supp. 1004, 1025 (E.D. Pa. 1973), vacated on other grounds, 496

F.2d 214 (3d Cr. 1974) (citing MBride v. Wstern Union Tel.
Co., 171 F.2d 1 (9th Gr. 1948)). Thus, we find that we have
equitable jurisdiction over this action, and that the sole
possi bl e renedy avail able to Cheyenne is that of restoration of
Quick Collect service pursuant to 47 U S.C. 8 406, as reserved by
18 U.S.C. § 1084(d).

C. Success on the Merits

Al t hough wits of mandanus have been abolished, the
substantive rights of the parties are still governed by the
principles that fornerly applied in mandanus cases. See id.

(citing Rines v. Pennsylvania, 285 F. Supp. 391 (E.D. Pa. 1968));

see also Charles A. Wight & Arthur R MIller, Federal Practice

and Procedure: Gvil 2d 8§ 3134 at 474-75 (1997) (“The sane
principles that governed the fornmer wit now govern attenpts to

secure simlar relief by action or notion.”). Therefore, in



order to nerit injunctive relief against Wstern Uni on, Cheyenne
nmust denonstrate that the defendant’s duties under the Act -- in
this case, § 202(a) -- are “clear and unequivocal.”’ Mcal, 1

F.3d at 1036; Bell Tel. Co. of Pa. v. F.C C. , 503 F.2d 1250, 1263

(3d Gr. 1974), cert. denied sub nom Anerican Tel. and Tel. Co.

v. F.C C , 422 U. S. 1026, 95 S.Ct. 2620 (1975) (applying “clear
and unequi vocal” mandanus standard to 8§ 406).

I n canvassing the caselaw of our Circuit for guidance,
we have di scovered a hel pful precedent that escaped the parties’

notice, Palernmob v. Bell Tel. Co. of Pa., 415 F.2d 298 (3d Cr.

1969) (per curiam, which presents a factual scenario remarkably

simlar to this one. |In that case, the Pal ernbos brought suit
agai nst their tel ephone conpany and the Phil adel phia District
Attorney under 47 U S.C. §8 406 and 8 202(a), challenging the
t el ephone conpany’s termnation of its service after receipt of

notice fromthe District Attorney that the service was being used

" As the Suprenme Court stated in construing § 23 of the
Interstate Comrerce Act, a section conparable to 8§ 406:

The renmedy afforded by that section in
the cases which it enbraces nust be
limted either to the perfornmance of
duti es which are so plain and so

i ndependent of previous adm nistrative
action of the Conmission as not to
require a prerequisite exertion of power
by that body, or to conpelling the
performance of duties which plainly
arise fromthe obligatory force which
the statute attaches to orders of the
Commi ssi on.

Baltinore & Chio R R v. Pitcairn Coal Co., 215 U S. 481
499-500, 30 S.Ct. 164, 171 (1910).
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in violation of banking and ganbling | aws of Pennsylvania. Qur
Court of Appeals, in affirmng the District Court’s refusal to
reinstate service, held that where (1) the tel ephone conpany was
obligated to term nate service upon notification fromthe
District Attorney that plaintiffs were using the tel ephone
service in violation of the ganbling | aws of Pennsylvani a, and
(2) the tel ephone conpany acted reasonably in termnating the
plaintiffs' tel ephone service, plaintiffs had no cause of action
under 8 202(a). Thus, applying Palernbo to this case, in order to
show that it is entitled to court-ordered reinstatenent of its
servi ce, Cheyenne nust show that Western Union’s term nation was
(1) not required under the law, and (2) carried out unreasonably.
Pal ernp, 415 F.2d at 298.

Cheyenne cannot clearly and unequivocally show t hat
Western Union’s termnation of its Quick Collect service was not
required by law. Cheyenne appears to accept that, at a m ni num
t he Agreenent of Voluntary Cooperation between Western Union and
the Florida Attorney General constituted reasonable grounds for
Western Union to term nate Cheyenne's Quick Pay service as to

transacti ons between it and the state of Florida. See Pl.' s Mot.
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Summ J. at 8, 9.% Although unclear fromplaintiff's briefs, ?

our best -- and perhaps overly-charitable -- readi ng of
Cheyenne’s argunent is that Western Union unjustifiably and
unreasonably termnated all Quick Collect service -- and not just
as to Florida -- to Cheyenne in response to its agreenent with
the Florida Attorney Ceneral.

We disagree. “The right and duty of a tel ephone,
t el egraph, or other wre service conpany to refuse service used,
or to be used, in furtherance of illegal ganbling operations, has
been general ly recogni zed,” and is well-established.

A. L. Schwartz, Annotation, R ght or Duty to Refuse Tel ephone,

Tel egraph, or Oher Wre Service in Aid of Illegal Ganbling

Qperations, 30 A L.R 3d 1143, 1151-52 (1970 & Supp. 1997); see

also 74 Am Jur. 2d Tel ecomuni cations 8§ 58 (1974)

(“Di scontinuance or Refusal of Service to Persons Engaged in
Il egal Activities; Bookies”). State and federal courts across
the country have upheld a carrier’s termnation of wire service
upon notice fromeither a state or federal |aw enforcenent

official that a customer is using the service in furtherance of

® Fla. Stat. § 849.25 has survived state and federal
constitutional challenge in the Florida Suprene Court, Zuppardi
v. Florida, 367 So.2d 601 (Fla. 1978)(en banc); Vickery v.
Florida, 539 So.2d 499 (Fla. Dist. C. App. 1989), rev. den. sub
nom, Nunnari v. Florida, 549 So.2d 1014 (Fla. 1989), as has Fl a.
Stat. § 895.02. 1d.

® See, e.qg., id. at 9 n.4 (“Cheyenne contends that
Western Union is a common carrier and thus subject to the
provisions of 47 US.C 8§ 202 . . . . However, for the purposes

of this Summary Judgnment Mdtion it is the equity involved that is
at issue, not 47 U S.C. § 202.7).

11



illegal ganbling operations. See, e.q., Palerno, 415 F.2d 298;
DG aconpb v. Dianond State Tel. Co., 356 F. Supp. 1063 (D. Del.

1973); Palma v. Powers, 295 F. Supp. 924, 940 (N.D. IIl. 1969);

Ham |ton v. Western Union Teleqg. Co., 34 F. Supp. 928 (E.D. Chio

1940); Schwartz, 30 A.L.R 3d at 1154-55 & Supp. at 517-18; 74
Am Jur. 8 58. Indeed, given that the federal governnent and
ot her states across the country have passed |aws (1) prohibiting

ganbl i ng over tel ephone and wre services, and (2) allowing --

and in sone cases mandating -- term nation of service under these
ci rcunstances, see, e.g., Ohio Rev. Code Ann. § 2915.02 (Baldw n

1989); N. Y. Gen. nlig. Law 8 5-401 (McKinney 1989); see
generally 74 Am Jur. 8 58 at n.32, it is unsurprising that
Western Union decided to termnate all service to Cheyenne.
Moreover, we note that 18 U S.C. 8§ 1084(d) requires a carrier to
“di scontinue or refuse” service without limtation to a custoner
upon notice froma federal, state, or |ocal |aw enforcenent
agency. Thus, the legality of Western Union’s action does not
depend for its scope on the terns of the Agreenent of Voluntary
Cooperation with the Florida Attorney General. Western Union was
legally and logically justified in termnating all Quick Collect
service to Cheyenne.

Cheyenne al so objects to the fact that it was not
provided with fair notice of the termnation of its Quick Coll ect
service, and thus argues that Western Union’s actions were
unreasonable. 18 U. S.C. 8§ 1084 does by its plain terns require

“reasonabl e notice to the subscriber.” | d. Failure to receive
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such reasonabl e notice, however, does not violate Cheyenne s due

process rights.® See Hatteras v. Southwestern Bell Tel. Co.,

774 F.2d 1339 (5th Cr. 1985); Lopez v. New Jersey Bell Tel. Co.,

51 A .2d 362 (N.J. 1968); Taglianetti v. New England Tel. & Tel

Co., 103 A 2d 67 (R1. 1954). In light of Cheyenne's (1)
admtted invol venment in ganbling activities -- an inproper use of
the Quick Collect system-- and (2) the unqualified thirty-day
termnation in the contract between Cheyenne and Western Uni on,
def endants’ defective notice does not provide clear and

unequi vocal grounds to restore Cheyenne’'s Quick Collect service.

An appropriate O der follows.

% Assuming that the Jammi ca-based conpany in fact has
due process rights under the Constitution of the United States, a
| egal thicket we find unnecessary to enter.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHEYENNE SALES, LTD. : ClVIL ACTI ON
V. :
WESTERN UNI ON FI NANCI AL :
SERVI CES | NTERNATI ONAL : NO. 97-8059
ORDER

AND NOW this 1st day of June, 1998, upon consideration
of plaintiff’s notion for summary judgnent, defendant’s response
in opposition thereto, and plaintiff's reply to defendant’s
response, defendant’s notion for sumrmary judgnent, plaintiff’s
response in opposition thereto, and defendant’s reply to
plaintiff’'s response, and for the reasons stated in the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Plaintiff’s notion is DEN ED

2. Def endant’s notion i s GRANTED;

3. JUDGMVENT |'S ENTERED i n favor of defendant Western
Uni on Fi nancial Services International and against plaintiff
Cheyenne Sales, Limted; and

4, The Cerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zel |, J.



