IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NORVAN K. JONES . CGVIL ACTION
V.
THE PENNSYLVANI A M NORI TY

BUSI NESS DEVELOPMENT :
AUTHORI TY, et al. : NO 97-4486

VEMORANDUM ORDER

Plaintiff is suing the Pennsylvania Mnority Business
Devel opnent Associ ation (“PVMBDA’) and two PMBDA enpl oyees,
| sabel l e Smith and Eugene Hess. Plaintiff clains that defendants
violated the Americans with Disabilities Act of 1990 and the
Rehabilitation Act of 1973 when they wi thdrew a $60, 000 | oan
of fer based on the fact that plaintiff suffers froma nental
disability. Based on this conduct, plaintiff also asserts clains
agai nst defendants Smth and Hess for intentional infliction of
enoti onal distress.

Presently before the court is defendants’ notion to
dismss plaintiff’'s clains against Ms. Smth and M. Hess for
intentional infliction of enotional distress.

Dismissal for failure to state a claimis appropriate
when it clearly appears that plaintiff can prove no set of facts
to support the claimwhich would entitle it to relief. See

Conley v. G bson, 355 U S. 41, 45-46 (1957); Robb v.

Phi | adel phia, 733 F.2d 286, 290 (3d Cr. 1984). Such a notion




tests the legal sufficiency of a claimaccepting the veracity of

the claimant’s allegations. See Markowitz v. Northeast Land Co.,

906 F.2d 100, 103 (3d Gr. 1990); Sturmv. dark, 835 F.2d 1009,

1011 (3d Cir. 1987). A conplaint may be dism ssed when the facts
all eged and the reasonable inferences therefromare legally

insufficient to support the relief sought. See Pennsylvania ex.

rel. Zimmerman v. PepsiCo., Inc., 836 F.2d 173, 179 (3d Gr.

1988) .

Plaintiff’s amended conplaint contains the foll ow ng
factual allegations which the court accepts as true for purposes
of this notion.

Plaintiff is the president of Street Sounds Recordi ng
and Production Co. Inc. He suffers froma nental disability
whi ch has been di agnosed as an adj ustnent disorder with m xed
enotional features. Defendant PMBDA is an agency of the
Comonweal t h of Pennsylvania. At all tines relevant to this
action, defendant Smth was the PMBDA executive director and
def endant Hess was a PMBDA econom ¢ devel opnent anal yst.

In the Sumrer of 1995 plaintiff applied to the PVMBDA
for a business loan. |n August 1995 defendant Smth i nforned
plaintiff that the PVBDA had approved a $60, 000 | oan subject to
the fulfillment of certain conditions which plaintiff was able to
satisfy.

During the | oan application process, plaintiff had



informed the PMBDA that he was on disability status fromhis
previ ous enpl oyer and received nonthly disability checks. During
the PVBDA review of the |oan application, defendant Smth
expressed reservations about issuing a loan to plaintiff because
of his disability. In August 1996, plaintiff nmet wth defendant
Hess who i nquired about his condition.

I n Septenber 1996, the PMBDA, through defendant Smth,
rescinded the loan offer to plaintiff. He subsequently asked the
PMBDA to reconsider its decision. H's request was denied and
this lawsuit foll owed.

Plaintiff states that defendants Smth and Hess “acted
intentionally to cause [him severe enotional distress by denying
hima | oan based on his nental disability.”

To sustain a claimfor intentional infliction of
enotional distress, a plaintiff nust show that he suffered severe
enpotional distress as a result of conduct by a defendant which
was “so outrageous in character and so extrene in degree as to go
beyond al |l possible bounds of decency, and to be regarded as
atrocious and utterly intolerable in a civilized community.”

Kazat sky v. King David Menorial Parki, Inc., 537 A 2d 988, 991

(Pa. 1987). See also Bedford v. Southeastern Pa. Transp. Auth.,

867 F. Supp. 288, 297 (E.D. Pa. 1994): Daughen v. Fox, 539 A. 2d

858, 861 (Pa. Super.), app. denied, 533 A 2d 967 (Pa. 1988). The

scope of the tort is thus extrenely |limted. That conduct may be



“depl orabl e” does not render it “outrageous” or “atrocious” for
pur poses of presenting an intentional infliction claim See

Adark v. Township of Falls, 890 F.2d 611, 624 (3d Gr. 1989). It

is the responsibility of the court prelimnarily to determ ne
whet her the all eged conduct is sufficiently extrene and

outrageous to permt recovery. Cox v. Keystone Carbon Co., 861

F.2d 390, 395 (3d Gr. 1988).

Denyi ng soneone a | oan because he is nentally disabl ed
i's not comendabl e conduct but it does not rise to the extrene
| evel of outrageousness that Pennsylvania |aw requires to sustain
a claimfor intentional infliction of enptional distress. See,
e.g., Cox, 861 F.2d at 395 (firing enployee known to be in weak
ment al and physical condition shortly after triple by-pass heart
surgery to deprive himof disability benefits insufficient to

support intentional infliction claim; Andrews v. Gty of

Phi | adel phia, 895 F.2d 1469, 1487 (3d G r. 1990) (sexual

harassnent insufficient); Equal Enploynment Opportunity Conmmin. v.

Chestnut H Il Hosp., 874 F. Supp. 92, 96 (E.D. Pa. 1995) (racial

discrimnation insufficient); N chols v. Acne Markets, Inc., 712

F. Supp. 488, 494-95 (E.D. Pa. 1989) (same), aff’d, 902 F.2d 1561

(3d Cr. 1990); Mtheral v. Burkhart, 583 A 2d 1180, 1190 ( Pa.

Super. 1990) (falsely accusing plaintiff of child nolestation not
sufficient).

Def endants correctly contend that these clains also are



barred by sovereign immunity which extends to “officials and
enpl oyees [of the Commonweal th] acting wthin the scope of their
duties” in all but several excepted circunstances.” See 1 Pa.
Cons. Stat. Ann. 8 2310. Commonweal th enpl oyees acting within
the scope of their duties are imune fromliability even for

intentional torts. See Pierce v. Mntgonery County Opportunity

Bd., Inc., 884 F. Supp. 965, 972 (E.D. Pa. 1995); Shoop v.

Dauphin County, 766 F. Supp. 1327, 1334 (MD. Pa. 1991), aff’d,

945 F.2d 395 (3d Gr. 1991), cert. denied 502 U S. 1097 (1992);

LaFrankie v. MKklich, 618 A 2d 1145, 1149 (Pa. Comw. C. 1992).

Plaintiff responds he may be able to prove that
defendants Smth and Hess acted outside the scope of their duties
by showi ng they “incorporated negative attitudes and mali ci ous
notives regardi ng whether a nentally di sabl ed person shoul d
receive a loan to finance a business.”

In his conplaint and brief, however, plaintiff
mai ntai ns that defendants Smth and Hess acted as PMBDA enpl oyees
in rescinding the | oan offer and denying the reconsideration
request. These are the actions which allegedly caused plaintiff
enotional distress. Plaintiff repeatedly states that defendants
Smth and Hess acted on behalf of the PVMBDA and nowhere in his

conpl ai nt suggests that these defendants acted beyond the scope

None of the circunstances in which the Conmbonweal t h has
wai ved sovereign immunity conceivably could apply in this case.
See 42 Pa. Cons. Stat. Ann. § 8522.

5



of their duties with the PMBDA. Even assum ng def endants
har bored “negative attitudes” and “malicious notives” towards
mental |y di sabl ed persons when they reviewed plaintiff’s | oan
request, their involvenent in the decisions regarding the |oan
neverthel ess clearly appear to have been within their duties as
Comonweal t h enpl oyees.

Because it appears fromthe face of plaintiff’s
conpl aint that defendants Smth and Hess were acting in the scope
of their duties as enpl oyees of the Commonweal t h when t hey

engaged in the conduct alleged to be “outrageous,” they also are
immune fromliability on plaintiff’s claimfor intentional

infliction of enotional distress. See, e.g., Mten v. Thonas,

1995 W. 376462, *3 (E.D. Pa. June 22, 1995) (corrections officers

i mune on state assault and battery clains); Pansy v. Preate, 870

F. Supp. 612, 626-27 (MD. Pa. 1994) (investigators for state
Attorney General inmmune on clains for assault and battery,
intentional infliction of enotional distress and fal se

i nprisonnment); Collins v. Bopson, 816 F. Supp. 335, 341-42 (E. D

Pa. 1993) (corrections officers inmune on state claimfor
excessive force); Shoop, 766 F. Supp. at 1327 (state trooper
imune fromcivil rights plaintiff’s state clains for assault and
battery, false inprisonnent, nalicious abuse of civil process and
intentional infliction of enotional distress).

ACCORDI N&Y, this day of April, 1998, upon



consi deration of defendants’ Mtion to Dismss in Part
Plaintiff’s Anmended Conpl aint (Doc. #10) and plaintiff’s response
thereto, I T | S HEREBY ORDERED that said Mtion is GRANTED in that
plaintiff’s clains for intentional infliction of enotional

di stress agai nst defendants Smth and Hess are DI SM SSED.

BY THE COURT:

JAY C. VWALDMAN, J.



