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Plaintiff here sues for recovery of insurance benefits
whi ch she admts she neither bought nor specifically requested.
Def endant has noved for sunmary judgnment as to all counts in
plaintiff’s second anended conpl aint, and for the reasons
detailed below, we will grant the notion and enter judgnment in

favor of defendant.

| . Backgr ound?

Donal d Scarazzo, an insurance agent of defendant
M nnesota Miutual Life Insurance Conpany (hereinafter “MWLI"),

twice net wwth plaintiff Jeanne M Weisblatt and her husband,

! I'n evaluating the evidence on a notion for summary
judgment, we view the record in the light nost favorable to the
non- novant and resolve all doubts as to existence of an issue of
mat eri al fact against the novant. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 255, 106 S.Ct. 2505, 2514 (1986); see, e.aq.
Gans v. Mundy, 762 F.2d 338, 340 (3d Cir.), cert. denied, 474
U.S. 1010 (1985). Accordingly, our factual account is based
| argely on Jeanne M Weisblatt’s deposition, which we accept as
true for the purposes of this notion.

Al t hough plaintiff incorrectly cites “Anderson v.
Creighton, 483 U S. 635, 631 [sic](1987)” for the basic
proposition Anderson v. Liberty Lobby established, we found no
| anguage -- or even page -- in the Creighton case which delivered
that prom sed authority, an error not uncommon in her briefs.




Rabbi Jeffrey Wisblatt, on March 30, 1994 and June 15, 1994.
Qop’n Summ J. at 3; N.T. of Jeanne Wi sblatt, February 2, 1998

(hereinafter “Weisblatt Dep.”) at 84, 92. The first neeting
between them | asted two hours. 1d. at 89. At that neeting, M.
Scarazzo allegedly represented that “he had nany years’
experience, that he, specifically, had a diverse know edge of
needs for clergy and that his know edge was great about

i nsurance, insurance needs.” 1d. at 169. In addition, as M.
Wei sbl att recounts:

[ Rabbi Weisblatt] said . . . the
reason for our neeting was that we
needed |ife insurance; he needed to
increase his |ife insurance. And .
| remenber [ Rabbi Weisbl att]
. saying, Bottomline is: My wife
needs to have enough insurance to
not have to work in the event of ny
deat h.

And M. Scarazzo said, well,
you know, the likelihood of that
happeni ng wasn’t great because
[ Rabbi Wi sbl att] was young and
healthy and that we really need to
plan for our future; and, you know,
what did that include. And we
said, Well, a house, college and
ever yt hi ng.

And he said that the
| i kel i hood of [Rabbi Weisblatt]
dying prematurely wasn’t really
i kely and that -- then he went on
to show us how as we got ol der,
what [ Rabbi Weisblatt] would be .

maki ng as he got older, just in
terms of it would grow greater and
t hat Social Security usually covers
this much; and there would be a
paucity of incone there. And
that’s why we should really buy a
policy that would cover us in that
event .



Wei sbhl att

Dep.

And we agreed that there
shoul d be sonme snmall savi ngs but
that our bottomline was . .
absolutely that it was life
i nsurance coverage, in the event of
his death, that | wouldn’t have to
wor K.

And | asked M. Scarazzo --
because he started asking about,
you know, our plans. And that’s
when | had asked hi m about, Well,
actually, 1'd like -- | need a
financial advisor to help us buy a
house and to do all that and, you
know, Could he do that. And he
said, Yes, absolutely, that he was
capabl e of doing that; and, you
know, he could cover all our needs
for us.

And then . . . he asked what
we had. He had seen the Wodnen
policy and said that it really
wasn’'t a good policy and did we
know that it was going to
di sappear, that it really wasn't
going to be worth anythi ng when
[ Rabbi Weisblatt] hit 65; which we
sai d, No.

And he said, Well, it really
isn"t; and let nme show you. | have
sonet hi ng where | can doubl e your
deat h benefit and not increase your
-- fee, the anobunt of your nonthly
expense to pay for it. And, you
know, why it was a better policy
and why we should cash in the other
policy and that -- Look how nuch
nore we were getting for the sane
noney. W believed that,
basically, that was all our noney
coul d buy.

at 89-91. Scarazzo thus allegedly recomended

that the Weisblatts “surrender” the policy with Modern Wodnen of

Anerica (hereinafter “Wodnen Policy”), because it

eventual |y becone “essentially worthless,” id. at

not specify what the cash-in val ue woul d be.
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woul d

133, but he did

ld. at 135-36.

The



Wei sbl atts “never tal ked about specific amunts [they] needed”
for life insurance, id. at 105, and Scarazzo never recomended an
anmount of death benefit he thought the Wi sblatts should
purchase. 1d. at 104. He also never nentioned “terminsurance.”
Id. at 99.

The second neeting between the Weisblatts and Scarazzo
took place a nonth-and-a-half after the first neeting. 1d. at
161. At that neeting, the parties retread nmuch the sanme ground
fromthe first neeting:

[A.] [ Rabbi Weisblatt] said to him
again, that our bottomline
was |life insurance, that we
needed the nost anmount of
i nsurance that we could buy to
cover in the case of -- in the
event of his death; that I
woul dn’t have to go to work,
because | was pregnant with
our third child, and I would
have to stay hone and take of
the children.

Q And during that second
neeting, did your |ate husband
rai se anything pertaining to
life insurance having a small
savings elenment in it?

A Well, that’s what M. Scarazzo
was describing that the policy
was. He was very adanant
that that was a | arge concern
for us, was the pension --
that had to be after
retirenment, that we have
addi tional savings for that;
and that he had doubl ed the
i nsurance for the sanme anount
and that this was a good
thing. And that was it.



Id. at 162-63. At neither neeting did the Wisblatts request --
nor did Scarazzo offer -- a policy with a death benefit in excess
of $ 200,000. 1d. at 165.

Rabbi Weisblatt died on June 1, 1995, w dow ng

plaintiff and | eaving three small children. Second Am Conpl. at

139. MMLI paid Ms. Weisblatt a death benefit of the full policy

anount of $200, 000, plus a proportionate dividend, prem um

refund, and interest totalling $2,691.62. Second Am Conpl. at
140. After the Rabbi’s death, Ms. Weisblatt “determ ned that
the death benefit of the [MMLI] Policy was insufficient to neet
the Weisblatts’ ‘Expressed Needs,’”, id. at § 41, i.e., “to
provide plaintiff with an inconme fromthe interest on the death
benefit, w thout invading the principal of the death benefit,
such that plaintiff would not have to work, but instead woul d be
able to raise their three snall children full tine.” 1d. at 1
21. Believing herself to have been hoodw nked by Scarazzo and
MVLI, whom she thought had guaranteed that the policy they sold
her woul d neet her “Expressed Needs,” plaintiff brought this
action, alleging comon | aw negligent m srepresentation and fraud
and deceit, statutory bad faith, and violations of Pennsylvania' s

consumer protection |aws.?

2 Count four of plaintiff's second anended conplaint is
actually titled “Unfair Insurance Practice,” which appears to
suggest that plaintiff is alleging violations of Pennsylvania's
Unfair Insurance Practices Act, 40 Pa. Stat. Ann. 8 1171.1 et
seqg. In the body of the count, however, plaintiff cites
provi sions of the Pennsylvania Unfair Trade Practices and
Consuner Protection Law, a separate statute, and thus we concl ude

(conti nued. . .)



1. Legal Analysis

a. Summmary Judgnent St andard

Sunmary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adnissions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any nmaterial fact and that the noving party
is entitled to a judgnent as a matter of law." Fed. R Civ. P
56(c). To defeat summary judgnent, the non-noving party "may not
rest upon the nmere allegations or denials of [her] pleading, but
[ her] response, by affidavits or as otherwi se provided in this
rule, nmust set forth specific facts showing that there is a
genui ne issue for trial." Fed. R Civ. P. 56(e). Specifically,

t he non-noving party must produce evidence such that a reasonabl e
jury could find for that party. Anderson, 477 U S. at 248. A
nere scintilla of evidence, however, wll not require us to send

the question to the fact-finder. 1d. at 251 (citing |lnprovenent

Co. v. Munson, 14 Wall. 442, 448 (1872)). \Wen considering how a

reasonabl e juror would rule, we apply the substantive evidentiary
standard that the fact-finder would be required to use at trial.

Id. at 252.

?(...continued)
that the count is nmerely inaccurately styled.

The parties do not dispute that Pennsylvania | aw
applies, and we do not question that agreenent. Qur diversity
jurisdiction is equally clear, given MMLI's and Ms. Wisblatt’s
corporate and individual citizenship (Mnnesota and Pennsyl vani a,
respectively), and the policy anount at issue.
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Two different substantive evidentiary standards apply
to plaintiff’s clains in this case. As to her clains of comon
| aw fraud, fraudulent violation of the Pennsylvania Unfair Trade
Practi ces and Consumer Protection Law (hereinafter “UTPCPL”), 73
Pa. Stat. Ann. 8 201-2(4)(xv) and (xvii), and statutory bad
faith, 42 Pa. Stat. Ann. 8§ 8371, plaintiff nust prove each
el ement of those clains by clear and convincing evidence. See

Tunis Bros. Co., Inc. v. Ford Motor Co., 952 F.2d 715, 731 (3d

Cir. 1991)(citing Scaife Co. v. Rockwell-Standard Corp., 446 Pa.

280, 285, 285 A . 2d 451, 454 (1971), cert. denied, 407 U S. 920,

92 S.Ct. 2459 (1972)) (applying clear and convincing standard to

common | aw fraudul ent m srepresentation clains); Prine Meats,

Inc. v. Yochim 422 Pa. Super. 460, 468, 619 A . 2d 769, 773,

appeal denied, 538 Pa. 627, 646 A 2d 1180 (1993) (table) (hol ding

that in order to recover under the prohibition on fraudul ent
conduct under the UTPCPL, elenents of comon-law fraud nmust be

proven); Polselli v. Nationwide Mut. Fire Ins. Co., 23 F.3d 747,

750-51 (3d Cir. 1994) (applying evidentiary standard to statutory
bad faith). As to Ms. Wisblatt’s clains of negligent

m srepresentation and non-fraudul ent violations of the UTPCPL, 73
Pa. Stat. Ann. 8 201-2(4)(v) and (vii), the evidentiary standard

is one of a preponderance of the evidence. See Fiorentino v.

Travelers Ins. Co., 448 F. Supp. 1364, 1370 (E.D. Pa.

1978)(citing Renpel v. Nationwide Life Ins., 227 Pa. Super. 87,

323 A 2d 193 (1974), aff’'d, 471 Pa. 404, 370 A 2d 366

(1977)) (appl ying standard to negligent m srepresentation);
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D Lucido v. Term nex, 450 Pa. Super. 393, 401, 676 A 2d 1237,

1241, appeal denied, 546 Pa. 655, 684 A 2d 557 (1996) (table)

(appl yi ng standard to provisions of UTPCPL).

b. Neqgl i gent M srepresentation

We first address defendant’s notion for sumary
judgment as to count one of the second amended conpl aint.

In order to succeed on a claimof negligent
m srepresentation under Pennsylvania law, plaintiff must prove
five elenents by a preponderance of the evidence: (1) a
m srepresentation of a material fact; (2) the representor nust
ei ther know of the m srepresentation, nust make the
m srepresentation without know edge as to its truth or falsity,
or nmust make the representation under circunstances in which he
ought to have known of its falsity; (3) the representor nust
intend the representation to induce another to act on it; and (4)
injury nmust result to the party acting in justifiable reliance on

the m srepresentation. G bbs v. Ernst, 538 Pa. 193, 209, 647

A. 2d 882, 890 (1994)(citing W Page Keaton, Prosser and Keaton on

the Law of Torts 8§ 105 (5th ed. 1984)); see also Fiorentino, 448

F. Supp. at 1369 (citing Avondale Cut Rate v. Associates Excess

| ndemmi ties, 406 Pa. 493, 178 A 2d 758 (1962) and Aresto v.
Mlie, 184 Pa. Super. 114, 133 A 2d 304 (1957)).



Plaintiff argues that Scarazzo and MMLI were negligent?
in three ways: (1) affirmatively m srepresenting that the policy
whi ch he sold to the Weisblatts would cover their “Expressed
Needs,” (2) omtting nention of other insurance options, such as
terminsurance, that allegedly would have provided the Weisblatts
with nore coverage-per-dollar, and (3) affirmatively
m srepresenting the character of the Wisblatts’ then-existing

Woodnen policy in order to induce themto cash in that policy.*

31t is axiomatic that

a principal is liable to third
parties for the frauds, deceits,
conceal nents, m srepresentations,
torts, negligences and ot her

mal f easances and m sfeasances of
his agent conmtted within the
scope of his enploynent even though
the principal did not authorize,
justify, participate in or know of
such conduct or even if he forbade
the acts or disapproved of them as
|l ong as they occurred within the
agent’ s scope of enpl oynent.

Aiello v. Ed Saxe Real Estate, Inc., 508 Pa. 553, 499 A 2d 282,
285 (1985).

* Plaintiff also accuses defendant of “twi sting” the
Woodnmen Policy, Second Am Conpl. at §46(d). “Twisting” is
roughly defined as the replacenent of one insurance policy for
anot her, al though precise definitions vary fromstate to state.
Conpare In re: Prudential Ins. Co. Sales Practices Litig., 962
F. Supp. 450, 473 (D.N. J. 1997) (discussing tw sting as defined
under New Jersey law) with Standard Sec. Life Ins. Co. v. Bedell
448 N.Y.2d 995 (1982)(same under New York statute) and Liberty
Life Ins. Co. v. Schaffer, 660 F.Supp. 114, 118 (E.D. M. 1987),
aff’d in part, rev'd in part on other grounds, 853 F.2d 591 (8th
Cir. 1988) (sanme under M ssouri law). Plaintiff provides no
citation of Pennsylvania case |aw or other legal authority to
support her contention that the “tw sting” conplained of here
either (1) may serve as a basis for a negligent m srepresentation

(conti nued. . .)




None of the offered grounds, even when accepted as true, is

sufficient to survive MMI’'s notion for sunmary judgnent.

i. Affirmative M srepresentations: MVLI Policy

As to plaintiff’s first claim and construing all
evidence in plaintiff’'s favor, we nonethel ess conclude that Ms.
Wei sbl att has produced no evidence to support her allegations of
affirmative m srepresentation of the MMLI policy.

Plaintiff does not dispute that the literal terns of
the policy she purchased from MVLI -- i.e., an adjustable life
policy with a death benefit of $ 200,000 -- were, in fact,
preci sely as Scarazzo represented and as MMLI subsequently paid,
and that the MVMLI death benefit was double that of the Wodnen
Policy for approximtely the same prem um anount. See Weishblatt
Dep. at 104-06. Rather, she insists in her second anended
conpl aint that Scarazzo m srepresented to her that the $200, 000
MWLl policy which she bought would cover her ®“Expressed Needs,”
i.e., “to provide plaintiff with an incone fromthe interest on
the death benefit, wi thout invading the principal of the death
benefit, such that plaintiff would not have to work, but instead
woul d be able to raise [her] three small children full time.”

Id. at T 21.

*(...continued)
claim or (2) is even a separate viable action, and therefore we
will dismss her clainms to the extent that they are based on
theory of twisting. Cf. Provident Life and Accident Ins. Co. V.
Charles, No. Cv. A 90-7584, 1993 W 121504 at *9-10 (E.D. Pa.
Apr. 14, 1993), aff’'d, 14 F.3d 48 (3d Cir. 1993)(table).
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Plaintiff admtted in her deposition, however, that
Scarazzo made no such statenment. See Weisblatt Dep. at 174-75.
To the contrary, it appears that Scarazzo stayed within the
confines of truth in his statenents about the MMLI policy, and
the Weisblatts inexplicably construed Scarazzo’s statenents to
mean that he was offering the maxi num coverage avail able from
MWI to satisfy their “Expressed Needs”, e.qg.

Q At any tinme during either of
those two neetings, did either
yoursel f or your | ate husband
say to M. Scarazzo that you
wanted a policy with a death
benefit in excess of $200, 000,
using a specific figure, not
saying, W want all the death
benefit we can buy?

A. No, he didn’t. Qur
under st anding from M.
Scarazzo was that this was the
nost that we could buy.

Q What, specifically, did M.
Scarazzo say to you and vyour
| ate husband in that reqgard?

A. That he . . . was pleased that
he coul d doubl e our death
benefit without raising the

prem um
Wei sbl att Dep. at 165-66 (enphasi s added).

Furthernore, even if we were to find that Scarazzo nade
affirmative m srepresentati ons about the MMVLI policy, we find
that plaintiff did not, in fact, justifiably rely on themin

purchasing the policy. Plaintiff admts that, at the tine she

purchased the MWLI policy, and notw thstandi ng Scarazzo’s all eged

m srepresentations, she actually knew that the $ 200, 000 death

11



benefit would be inadequate to cover her “Expressed Needs.”®

Wei sbl att Dep. at 174-75. “Wien the insured inforns the agent of
hi s insurance needs and the agent’s conduct pernmts a reasonable
i nference that he was highly skilled in this area, the insured s

reliance on the agent to obtain the coverage that he has

represented that he will obtain is justifiable.” Fiorentino, 448

F. Supp. at 1369 (citing Avondale, 406 Pa. 493, and Aresto, 184
Pa. Super. 114)(enphasis added)). Scarazzo obtained the coverage
that he actually represented he would obtain, i.e. the $200, 000
MWLI policy that the Weisblatts actually paid for, and thus his
all eged affirmati ve m srepresentations regarding the MVLI policy

do not support an action for negligent m srepresentation.

> W note another concern in assessing whet her the
Wei sbl atts justifiable relied on Scarazzo' s all eged
m srepresentations. W question whether the Weisblatts
comruni cated and defined their “Expressed Needs” sufficiently to
Scarazzo so that they could justifiably rely on his advice.
Though the Weisblatts did provide Scarazzo with some financi al
information, plaintiff recognizes that the information she
provi ded was insufficient to determ ne exactly what her
“Expressed Needs” were, Second Am Conpl. at 746(f), and the
Wi sbl atts never nentioned the specific dollar anmount of their
“Expressed Needs”. In that respect, we note that plaintiff’s
position that they “could not have been nore specific in their
dealings with Scarazzo,” Pl.’s Surreply at 6, is both logically
and factually inconsistent wwth their initial allegations. In
any event, although she seeks to lay the failing of inadequate
informati on al so at Scarazzo’s feet, his sale of insurance here
did not proceed in a vacuum rather, it depended in |large part on
the Weisblatts’ information, which appeared concededly sparse,
see, e.qd., Weisblatt Dep. at 163-65, 135-37, and thus may have
limted Scarazzo’s duties to the Weisblatts. See infra at n.13.
We recogni ze that this concern, however, is at bottom an
assessnent nore appropriate for a fact-finder, and as such plays
no part in our consideration of defendant’s notion for summary
j udgment here.

12
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ii. Omssions Regarding MMLI Policy

Plaintiff also alleges that Scarazzo negligently
m srepresented the Weisblatts’ insurance options -- thereby
shorting their coverage -- by omtting discussion of other types
of insurance policies than the one the Wisblatts bought.® In
order to determ ne whether an insurance agent’s om ssions may
properly formthe basis for an action of negligent

m srepresentation,’ we nust first examne the nature of the

® Specifically, according to plaintiff’s second amended
conpl ai nt, Scarazzo was negligent, inter alia, in

a) failing to disclose that term

i nsurance was avail able for
purchase separately or as a rider
to the Policy;

b) failing to disclose that term

i nsurance of fered nore death
benefit per premiumdollar than the
Pol i cy; [and]

c) failing to disclose that term

i nsurance, or termriders, nore
nearly satisfied the Weisblatts’
Expressed Needs;

d) failing to urge Rabbi Weisbl att
to retain the Whodnen’s Policy;

Id. at 746. 1In essence, their claimis that Scarazzo did not
sell them the maxi mum possi bl e death benefit coverage per doll ar
available. Opp’n Summ J. at 8.

"We think it inportant to point out that plaintiff’s
claimis for negligent msrepresentation, not sinple negligence.
Thus, the duty of care owed to an insurance buyer by an insurance

agent on a claimof sinple negligence, i.e., “to obtain the
coverage that a reasonabl e and prudent professional insurance
agent woul d have obtai ned under the circunstances,” Fiorentino,

448 F. Supp. at 1369-70 (citing Renpel, 227 Pa. Super. 87), is not
at issue here.

14



rel ati onship between the agent and the insurance buyer, and the
duties owed by the former to the latter.?®

We have been unable to | ocate guiding precedent from
t he Pennsylvania courts on this precise point. Furthernore, it
i's uncl ear whet her Pennsyl vani a has adopted Restatenent (Second)
of Torts 8§ 551, which sets forth specific criteria that nust be
met in order to hold a party |iable for nondi scl osure, whether

intentional or negligent. See Duquesne Light Co. v. Westinghouse

Elec. Corp., 66 F.3d 604, 611 (3d Cir. 1995); but see G bbs, 538

Pa. at 215, 647 A.2d at 892 (citing 8 551 wth approval);
Sl aybaugh v. Newman, 330 Pa. Super. 216, 224, 479 A 2d 517, 521

(1984) (sane); Quashnock v. Frost, 299 Pa. Super. 9, 26, 445 A 2d

121, 129 (1982)(Spaeth, J., concurring)(sanme). In the context of

® W first note that a nmenber of this Court has
previously held that om ssions are not an actionable basis for

negligent m srepresentation, even if material. See Lazin v.
Pavilion Partners, Cv. A No. 95-601, 1995 W 614018 at *7 (E. D
Pa. Cct. 11, 1995). In his opinion, our colleague Judge Padova
st at ed:

| disagree with Plaintiff’s
assertion that an om ssion can
constitute a negligent

m srepresentation. . . . Under
Pennsyl vani a | aw, one of the four
el ements that Plaintiff nust
establish to make out a claimfor
negligent m srepresentation is that
Def endant actually m srepresented a
material fact to him [G bbs, 647
A.2d at 890]. Non-disclosure of a
material fact would give rise to a
cause of action for fraudul ent non-
di scl osure, not for negligent

m srepresentation

Id. at *7 (citation onmtted).
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fraudul ent m srepresentation, however, the Pennsylvania Suprene
Court stated unequivocally that “an om ssion is actionable .
only where there is an i ndependent duty to disclose the omtted

information.” Estate of Evasew v. Evasew, 526 Pa. 98, 105, 584

A.2d 910, 913 (1990); see also Smth v. Renaut, 387 Pa. Super.

299, 564 A 2d 188, 192 (1989) (“While a conceal nent nay
constitute fraud, nere silence is not sufficient in the absence
of a duty to speak.”). Application of this rule to negligent

m srepresentation is logically consistent with (i) the treatnent
of fraudul ent and negligent m srepresentati on under Pennsyl vani a
| aw, which frequently distinguishes the two causes only on the

basis of scienter:?®

and (ii) the tort’s underpinnings in

negligence, in that it nakes a material om ssion actionable only

when it violates a standard of care, i.e., the tortfeasor’s duty

to speak. Thus, we predict that under Pennsylvania |aw, an

om ssion or nondi sclosure is only actionable under the theory of

negligent misrepresentation if there is a duty to speak.®
Plaintiff offers a nunber of potential sources which

she all eges establish a standard of care breached by defendant’s

om ssion of certain insurance information. First, plaintiff

® Plaintiff appears to concede as nuch by referring us
to a single unified discussion of the el enment of
nm srepresentation in her briefs, applicable to both intentional
and negligent m srepresentation. See Opp’'n Sunm J. at 32. The
burdens of proof we nust consider for each claimare, of course,
different. See supra at 6.

0 Again, plaintiff concedes the point, stating that
“om ssions are not thensel ves actionable unless there is a duty
to speak . . . .7 Opp’n Summ J. at 37.
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refers us to “[t]he duty of an insurance conpany to deal with the

insured fairly and in good faith,” Dercoli v. Pennsylvania Nat’

Mit. Ins. Co., 520 Pa. 471, 478, 554 A 2d 906, 909 (1989). The

duty of good faith and fair-dealing, however, “applies only to
the enforcenent and performance of [insurance] contracts and not
to their formation,” and thus plaintiff’s claims, which arise

fromthe purchase of an insurance contract, are outside the scope

of that duty. 1n re Prudential Ins. Co. Sales Practices Litig.
975 F. Supp. 584, 615 (D.N. J. 1996) (applying Pennsylvania |aw);
Kilnore v. Erie Ins. Co., 407 Pa. Super. 245, 252, 595 A 2d 623,

626 (1991)(“The basic contractual nature of insurance coverage

requires fair dealing and good faith on the part of the
insurer.”). Likewi se, the existence of a fiduciary duty -- the
second ground plaintiff offers to establish a standard of care --
i s predicated upon an existing contractual relationship between

the insurer and the insured. See Connecticut | ndem Co. V.

Mar kman, No. Civ. 93-799, 1993 W 304056 at *5-6 (E.D. Pa. Aug.
6, 1993); In re Prudential, 975 F.Supp. at 617 (enphasi zing that

“the contract and the duties it inposes can give rise to a
fiduciary relationship under special circunstances”)(quoting

Garvey v. National Grange Mut. Ins. Co., No. Cv. A 95-0019,

1995 W. 115416 at *4 (E.D. Pa. Mar. 16, 1995)(enphasis in
original)). Contrary to plaintiff’s unsupported assertions, the
nmere fact that the Weisblatts shared confidential information
With Scarazzo is insufficient to create a fiduciary duty. See

Mar kman at *6.
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The last -- and nost heavily relied upon -- doctrine'
plaintiff cites in establishing a duty to speak is that of a
confidential relationship between MMLI and the Wi sblatts.
Plaintiff argues that Scarazzo s representations of expertise,
hi s superior know edge of insurance matters, and the two two-hour
nmeetings he had with the Weisblatts are sufficient to establish a
confidential relationship between the parties -- or at a m ni num

to create a jury issue as to the existence of such a relationship

' W also note that though plaintiff properly
recogni zes that “if this case goes to trial an expert wll be
needed” in order to establish the standard of care in the
i nsurance industry, Opp’'n Sunm J. at 44, plaintiff has proffered
no such expert here. To the contrary, plaintiff’'s sole proffered
evi dence of a standard of care -- other than the testinony of
various MMLI enpl oyees, which were deposed as fact w tnesses, and
upon which plaintiff does not rely in her opposition to sunmary
judgnment -- is an MMLI docunent entitled “Market Conduct that
Excel s: A Framewor k of Professional Standards for M nnesota
Mut ual Agents,” Opp’'n Summ J. at Ex. K, which she alleges
“explicitly and inplicitly prohibits the expression of materi al
m sstatenments or the om ssion of material facts when dealing with
| aypersons.” Opp’n Summ J. at 33. Assuning for the nonent that
such a document is relevant to establish a standard of care here,
plaintiff provides no pinpoint citation or further discussion of
this docunent, particularly as it relates to MMLI's sal es
practi ces; our own careful exam nation of the six-page docunent
reveals nothing in that regard beyond a m ssion statenent and
broad articulation of lofty principles Jerry McGuire would envy.
See, e.qg. id. at ex. Kat 2 (stating that “fair play” between
agents and clients “enbodi es such concepts as honesty, prudence,
vi gi l ance and i ndependence of judgnent”). Thus, that docunent
falls well short of establishing -- and is only marginally
relevant to -- a standard of care for MM.I's agents. Moreover,
the MMLI's Director of Agencies for the area enconpassing
Pennsyl vania testified, and plaintiff does not dispute, that no
ot her MMLI docunent “represents the expectations of [MWI]
regardi ng sales practices.” N T. of WIliamW Owens, Il1, Feb
13, 1998, at 17. Thus, even assuming that plaintiff found a
| egal theory that inplied a duty to speak here, plaintiff has not
produced “such facts as would be adm ssible in evidence” to
establish that standard before a fact-finder. See Fed. R Civ.
P. 56(e).
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-- and that Scarazzo violated that relationship by failing to
di sclose fully the Weisblatts’ insurance options.
Proof of a confidential relationship is a mxed

question of fact and law. Cyde v. Hodge, 460 F.2d 532, 535 (3d

Cir. 1972). In dyde, our Court of Appeals set forth “the | egal
skel eton of a confidential relationship” that a plaintiff nust
satisfy in order to survive sunmary judgnent: (1) a relationship
of actual closeness; (2) a substantial disparity in the parties’
positions; and (3) actual reliance by the settlor on the person
in the position of trust. 1d. (citing and relying upon 3 George

T. Bogert, Trusts and Trustees 8§ 482, at 82 (1946), and 89 C. J.S.

Trusts 8 151(b), at 1054-55). The rel ationship nust be
determ ned fromall the surrounding facts and circunstances

rel evant to the case, id. (citing Stewart v. Hooks, 372 Pa. 542,

94 A . 2d 756 (1956)), and these relevant facts, of course, nust be
considered in the light nost favorable to the plaintiff. 1d.

Mor eover, we note that while our Court of Appeals has set forth
the three cited steps, the Pennsylvania Suprene Court has been
nore hesitant to define the precise perimeter of a confidential
rel ati onshi p:

It is inpossible to define

preci sely what constitutes a
confidential relation. It is not
restricted to any specific

associ ation of persons nor confined
to technical cases of fiduciary
relationship but is deened to exi st
whenever the relative position of
the parties is such that one has
power and neans to take advantage
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of or exercise undue influence over
t he ot her.

ld. 584 A 2d at 912; see also Estate of Lakatosh, 441 Pa. Super.

133, 142, 656 A.2d 1378, 1383 (1995); Bogert 8§ 482, at 86
(“Equity will never bind itself by any hard and fast definition
of the phrase ‘confidential relation.””). Accordingly, we wll
liberally construe the el enments our Court of Appeals set forth in
Clyde in considering whether plaintiff has created a jury issue
as to the existence of a confidential relationship.

Accepting all of plaintiff’s evidence as true, and
construing all factual inferences in her favor, plaintiff
nonet hel ess fails to proffer evidence fromwhich a reasonable
jury could find, by a preponderance of the evidence, that a
confidential relationship existed between the two parties. What
it does show is the quintessential armis-length relationship,
that of seller and buyer.

First, although the Wisblatts shared financi al
i nformation with Scarazzo, two two-hour neetings for the sole
pur pose of selling insurance is far from adequate to create a
“relationship of actual closeness” between the two parties to
i nspire confidence that Scarazzo was “bound to act for the
benefit of [the Weisblatts’] and [coul d] take no benefit for
hinsel f.” Evasew, 584 A 2d at 914 (Zappala, J., dissenting); see

al so Estate of Buriak, 342 Pa. Super. 372, 373, 492 A 2d 1166,

1167 (1985). This is particularly true (i) in light of the

conpl ete absence of other traditional indicia of a confidential
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rel ati onshi p, such as the granting of power-of-attorney,

Lakat osh, 656 A . 2d at 1383, and (ii) in conparison to other
situations where the Pennsylvania Suprene Court recognizes that a
confidential relationship generally exists, e.qg. “between trustee

and cestui gque trust, guardian and ward, attorney and client, and

princi pal and agent.” Evasew, 584 A 2d at 912 (quoting Leedomv.
Pal ner, 274 Pa. 22, 25, 117 A. 410, 412 (1922)).

Second, plaintiff has not established a jury question
as to whether there was “a substantial disparity in the parties’
positions,” dyde, 460 F.2d at 535, such that Scarazzo could
exerci se overmastering or undue influence over them 1d. at 912,
914 (citing Leedom 117 A at 411). Plaintiff essentially points
to Scarazzo’'s allegedly superior know edge of, and access to,

i nsurance information in support of the parties’ relative
disparity in positions. By plaintiff’s own testinony, however,
Scarazzo did not have a nonopoly -- or even a measurable
advantage -- over the types of information to which plaintiff
argues that the Weisblatts were denied access. The Weisblatts
were both coll ege-educated, see Wisblatt Dep. at 10-11; id. at
28-31, and had purchased insurance at | east twi ce before, see
Wei sbl att Dep. at 47-48; id. at 56-58; id. at 62-64; id. at 69-
71, and thus were not neophytes to the insurance narket.
Furthernmore, information regardi ng the existence and features of
ot her insurance options could have been obtained from any ot her
i nsurance agent, or even by a phone call to plaintiff’s own

brother, as plaintiff eventually discovered. See Wisblatt Dep.

21



at 51-52 (“So | called ny brother . . . and he goes, It’'s term

i nsurance. You buy it. And you buy a lot and it costs a little
bit. . . . And that was the first time | heard about that.”).

The Wi sblatts could al so have obtained infornation regarding the
di fferences between the MMLI and Wodnen policies sinply by

contacting Modern Whodnen of America. See Qpp’n Summ J. at 6.

Thus, we conclude that plaintiff has failed to carry her burden
on summary judgnent as to the existence of a confidenti al

rel ati onship between her and her husband and MMLI through its
agent .

Qur conclusion that plaintiff has failed to establish a
duty to speak, and therefore that MWLI does not face liability
for Scarazzo’s all eged om ssion of insurance information, is
consistent with the treatnent of the relationship between insurer
and insured in Pennsylvania. Prior to purchase of insurance and
formati on of the insurance contract, no special duties attach
beyond those found in the “ordinary buyer-seller relationship.”

In re Prudential, 975 F. Supp at 616; cf. Consolidated Sun Ray,

Inc. v. Lea, 401 F.2d 650, 656 (3d Cir. 1968), cert. denied, 393

U.S. 1050, 89 S.Ct. 688 (1969) (i nsurance broker is under duty to
exercise the care that a reasonably prudent businessman in the
brokerage field woul d exercise under simlar circunstances).

As in every other business, an insurance agent’s

primary enterprise is to sell insurance, a vocation no adult
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consunmer woul d confuse with a religious order.*

Concom tantly,
a reasonabl e buyer of insurance (or any other product) nust, at

peril of caveat enptor, act as a reasonable consumer, e.qg.

research her needs fromnultiple sources and price-shop for

policies.*

Wil e a good insurance agent will pay careful
attention to the insured’ s needs in structuring a proposed
policy, he does so not out of a special duty to act to the
consuner’s exclusive benefit, but rather out of a duty to his
enpl oyer -- and to his own self-interest -- to sell its products
as successfully as possible.

Furthernore, even after an insurer contracts with the
i nsured -- thereby creating a “special relationship” between the

parties, Kilnmore, 595 A 2d at 626-27 -- an insurer’s duties to

the insured are not boundless. This is particularly true as it

2 “I'Flor a salesman, there is no rock bottomto the

life. He don’'t put a bolt to a nut, he don't tell you the |aw or
give you nedicine. He's a man way out there in the blue, riding
on a smle and a shoeshine.” Arthur MIler, Death of a Sal esman
at 138 (Pengui n Books ed. 1976).

¥ I'n Pennsylvania, this is no less true in insurance
t han any ot her business: *“Each insured has the right and
obligation to question his insurer at the tinme the insurance
contract is entered into as to the type of coverage desired and
the ramfications arising therefrom” Kilnore, 595 A 2d at 626
(enphasi s added). Failure by the consuner to exercise due care
in the selection and purchase can affect the scope of the duties
owed to her by an insurance broker. Cf. Industrial Valley Bank
and Trust Co. v. Dilks Agency, 751 F.2d 637, 640 (3d Cr. 1985).
In that regard, we note without comment that (i) plaintiff and
her husband told Scarazzo that they were interested in policies
with some savings element, see Weisblatt Dep. at 90, and (ii)
Scarazzo thereafter focused on policies that provided a savings
el ement, and excl uded nention of policies, such as term
i nsurance, that did not.
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applies to informng the insured of possibilities, pernutations,
and col | ateral consequences outside the scope of the policy’s

terms:

We find no justification in the | aw
to i npose the additional burden on
insurers that they anticipate and
then counsel their insured on the
hypot hetical, collatera
consequences of the coverage chosen
by the insured. The basic
contractual nature of insurance
coverage . . . requires fair
dealing and good faith on the part
of the insurer, not hand hol di ng
and substituted judgnent. VWiile we
acknow edge insurance is an area in
whi ch the contracting parties stand
in somewhat special relationship to
each other, the relationship is not
So unique as to conpel this Court
to require an insurer to explain
every permnutation possible from an
i nsured’ s choice of coverage. Each
i nsured has the right and
obligation to question his insurer
at the time the insurance contract
is entered into as to the type of
coverage desired and the

ram fications arising therefrom

|d.; see also Treski v. Kenper Nat'l Ins. Co., 449 Pa. Super.

620, 674 A 2d 1106, 1114-15 (1996)(citing Kilnore with
approval ). We think the strong | anguage of the Pennsyl vani a
courts precluding liability for om ssions by insurers, even
when a special duty exists, a fortiori precludes a finding of

liability in the pre-contractual setting here.

iii. Affirmative M srepresentations: Wodnen Policy
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Plaintiff last conplains, in her claimof negligent
m srepresentation, that Scarazzo m srepresented the Wodnen
Policy as “essentially worthless” in order to induce the

Wei sblatts to cash it in and buy the MWLI policy. Opp’'n Summ

J. at 6. As an affirmative nisrepresentation, this statenent
does not suffer the sane fatal infirmty described at |ength
above. Plaintiff’'s claimon these grounds still fails,
however, because she has failed to denonstrate that she relied
to her detrinment on the alleged m srepresentation.

As earlier stated, in order to state a cause of
action for negligent m srepresentation, plaintiff nust show,

inter alia, that she was injured by her justifiable reliance

thereon. G bbs, 538 Pa. at 209. Plaintiff does not dispute
that the actual death benefit coverage of her husband doubl ed,
with de mininus change in the prem umthe Wisblatts paid, as
a result of term nating the Whodnen policy and buying the MWI
policy. Thus, the Weisblatts’ replacenent of the Wodnmen
policy with the MMLI policy, even if Scarazzo' s negligent

m srepresentations pronpted it, did not work to plaintiffs’

detri ment.

“ Plaintiff also clainms that Scarazzo may be held
| i abl e under negligent m srepresentati on because he allegedly did
not informthe Wisblatts that they faced substantial penalties
for cashing in the Wodnen policy. As an om ssion which violated
no duty to speak, however, that claimfails as a matter of |aw
for the reasons set forth supra, part Il.b.ii.
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As none of MWLI’s conpl ai ned-of actions satisfy the
requi rements of a negligent msrepresentation claim we wll

enter judgnent in favor of defendant on this count.

C. Common Law Fraud and Deceit

Count two of the second anended conpl ai nt al |l eges
fraud and deceit by MMLI. “Fraud is a legal term synbolizing
a coat of many shades and coloring,” Evasew, 584 A 2d at 911
and whose definition has expanded to include “*anything
cal cul ated to deceive, whether by single act or conbination,
or by suppression of truth, or a suggestion of what is fal se,
whet her it be by direct fal sehood or by innuendo, by speech or
silence, work of nmouth, or |ook or gesture.”” Inre

McClellan’s Estate, 365 Pa. 401, 407, 75 A . 2d 595, 598 (1950)

(quoting In re Reichert’s Estate, 365 Pa. 269, 274, 51 A 2d

615, 617 (1947)). The scope of conduct enconpassed by fraud
is not, however, unbounded, and the requirenents under
Pennsyl vania law in order to tailor such an action are well -
est abl i shed: *°

In order to prove a claimof fraudul ent

m srepresentati on under Pennsylvania | aw
the plaintiffs [nust] prove: (1) a

m srepresentation; (2) a fraudul ent

utterance; (3) an intention by the maker

that the recipient will be induced to act;

(4) justifiable reliance on the

m srepresentation; and (5) danmge to the

reci pient as a proxinmate result.

' I'n that regard, we nust bal ance conpeting interests,
being “quick to look for fraud, but not as quick to declare it.”
Edel son v. Bernstein, 382 Pa. 392, 115 A 2d 382, 384 (1955).
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Tunis Bros., 952 F.2d at 731 (citing Scaife, 446 Pa. at 285).

Thus, “the initial inquiry for the judge is whether the proof of
every el enment of fraud has net the exacting standard, justifying
refusal to grant a non-suit and its subm ssion to the fact-

finder.” Delahanty v. First Pa. Bank, N.A. , 318 Pa. Super. 90,

464 A.2d 1243, 1253 (1983). In that regard, plaintiff bears a
heavy burden in establishing each el enent of fraud by clear and
convi nci ng evi dence:

What is neant by the statenent that the

evi dence must be clear, precise and

I ndubitable? It neans that the w tnesses
must be “credible, . . . distinctly renenber
the facts to which they testify, and narrate
the details exactly”, that the evidence “is
not only found to be credible, but of such
wei ght and directness as to make out the
facts all eged beyond a reasonabl e doubt”;
that “the witnesses nust be found to be
credible, that the facts to which they
testify are distinctly renenbered and the
details thereof narrated exactly and in due
order, and that their testinony is so clear
direct, weighty and convincing as to enable
the jury to cone to a clear conviction

wi t hout hesitancy, of the truth of the
precise facts in issue.”

Gerfin v. Colonial Snelting & Refining Co., 374 Pa. 66, 68, 97

A .2d 71, 72 (1953)(quoting Stafford v. Reed, 363 Pa. 405, 407,

410-11, 70 A. 2d 345, 346 (1949)).

We need not exam ne whether Ms. Wisblatt has
established all the elenents of fraud, however, because that
claimshares with negligent m srepresentati on a conmon required
element: there nust be a m srepresentation, either an

affirmati ve one or an om ssion in breach of a duty to speak
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Thus, plaintiff’s claimof fraud Iikewi se fails for the reasons
set forth at length supra in part 11.b.*°

In addition, plaintiff has failed to proffer evidence
that would permit a reasonable jury to find, by clear and
convi nci ng evidence, that Scarazzo possessed the el enent of
scienter required for fraud.' Plaintiff’s sole evidence of
Scarazzo's intent to defraud the Weisblatts is Scarazzo’s
testinony regarding his total incone in 1994, which plaintiff
argues gives rise to an inference that Scarazzo “did not have a
good year financially in 1994 . . . [and thus] was notivated to
I mprove his financial picture by selling high conmm ssion

policies.” Pl.’s Surreply at 8  Wile we recognize that

scienter may be proved by circunstantial evidence, see Herman &

MacLean v. Huddl eston, 459 U. S. 375, 103 S.C. 683, 692 n. 30

(1983), plaintiff has failed to produce sufficient evidence that,
if construed in her favor, would create a jury question as to
Scarazzo's scienter. At best, plaintiff has allowed the

i nference that Scarazzo is notivated by the ebb and fl ow of

' I ndeed -- and though we do not think it a close
gquestion -- even were we to find that plaintiff has nmet her
burden of proof on this notion as to the negligent
m srepresentation claim she has fallen well short of
denonstrating the viability of her claimby clear and convinci ng
evi dence.

Y Plaintiff need prove neither know edge of Scarazzo’' s
al | eged fraudul ent acts nor intent to deceive by defendant, where
the plaintiff can show that the agent who commtted the fraud
himsel f acted with intent to deceive and was acting within the
scope of his authority as enployee of MMI. Aiello, 499 A 2d at
287.
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nmoney, although in that regard he is no different from anyone

el se in the commercial world.* This evidence cannot, however
be favorably construed to show clearly and convi nci ngly that
Scarazzo had “either actual know edge of the truth or falsity of
[ his] representation[s], [or] reckless ignorance of the falsity

of the matter.” Shane v. Hoffman, 227 Pa. Super. 176, 324 A 2d

532, 536 (1974). A nere scintilla of evidence as to scienter
does require us to send the question to the fact-finder. See
Anderson, 477 U.S. at 251. Accordingly, plaintiff’s claimof

fraud fails on these grounds as well.

d. UTPCPL d ai ns

Plaintiff also alleged that the actions of MWLI through
its agent, Scarazzo, violated the UTPCPL, 73 Pa. Stat. Ann. 8§
201-2(4)(v), (vii), (xv) and (xvii). Plaintiff’s clainms as to
sections (xv) and (xvii)' fail because, as discussed above, she
cannot carry her burden on sumary judgnent as to the el enents of

comon- | aw fraud. See Prine Meats, 619 A . 2d at 773.

Plaintiff’s UTPCPL cl ai ns pursuant to sections (v) and

(vii) likewise fail for two reasons. First, although she alleges

'® See n. 12, supra at pp. 21-22.

% Section (xv) provides that it is an “unfair or
deceptive act[] or practice” to “[k]l]nowi ngly m srepresent[] that
services, replacenents or repairs are needed if they are not
needed”, 73 Pa. Cons. Stat. Ann. 8§ 201-2(4)(xv).

Section (xvii) makes it an “unfair or deceptive act]]
or practice” to “[e]ngag[e] in any other fraudul ent conduct which
creates a |ikelihood of confusion or of msunderstanding.” 1d.
at (xvii).
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that certain of Scarazzo’'s alleged om ssions violated these

sections of the UTPCPL, Second Am Conpl. at T 70-72, the plain

| anguage of those provisions requires an affirmative
representation as a predicate for liability. See 72 Pa. Stat.
Ann. 8§ 201-2(4)(v) (defining unfair or deceptive acts or

practices to nean “representing that goods or services have

characteristics . . . uses [or] benefits that they do not have”)
(emphasi s added); id. at 8 201-2(4)(vii) (defining sanme as

“representing that goods or services are of a particul ar

standard, quality or grade . . . if they are of another”)
(enphasis added). Plaintiff has cited to no source, such as case
| aw or |l egislative history, that excuses this requirenent.

Second, even if such om ssions can constitute a proper basis for
recovery under the statute, for the reasons discussed supra,
parts Il.b.iii, plaintiff has failed adequately to cite specific

facts -- as she is required to do, see DiLucido, 676 A 2d at 1241

-- that support her legitimate reliance on Scarazzo' s all eged
affirmative m srepresentations regarding the characteristics and
di fferences between the Wodnmen and MMLI policies.

Accordingly, we will enter judgnment in favor of

defendant as to plaintiff’s UTPCPL cl ains as well.

e. Bad Faith
Count three of plaintiff’s second anended conpl ai nt
all eges MMLI's bad faith through Scarazzo’s all eged

m srepresentations and om ssions descri bed above. Second Am
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Conpl. at 1Y 58-60. A legal and logical prerequisite for such an
action, however, is msfeasance or mal feasance on the part of the

i nsurer. See, e.q., Terletsky v. Prudential Prop. and Cas. Ins.

Co., 437 Pa. Super. 108, 125, 649 A 2d 680, 688 (1994) (“[Tl]o
recover under a claimof bad faith, the plaintiff nust show that
t he defendant did not have a reasonabl e basis for denying
benefits under the policy . . . .”). OQur findings supra, part
I1.b., that plaintiff has suffered no such adverse action,
deprive her of a basis for a bad faith claimhere.?

An appropriate Order follows.

20 Al't hough further detailed inquiry along these |lines
I S unnecessary, we note that even if plaintiff’s clainms of fraud
or negligent msrepresentation had been supported by evidence
sufficient to withstand this notion for sunmary judgnment, her
claimfor bad faith still would not survive. Pennsylvania has
codified the law of bad faith at 42 Pa. Cons. Stat. Ann. 8 8371,
whi ch provides that courts may award interest, punitive damages,
court costs and attorney fees “[i]n an action arising under an
i nsurance policy, if the court finds that the i nsurer has acted
in bad faith toward the insured . . 7 (enphasi s added).
The plain |anguage of § 8371 thus offers addltlonal relief for
bad faith only in actions “arising under” an insurance policy.
March v. Paradise Mut. Ins. Co., 435 Pa. Super. 597, 601, 646
A. 2d 1254, 1256 (1994). Plaintiff recognizes that MWLI
punctiliously conplied with the terns of the insurance contract
whi ch the Weisblatts actually purchased. Accordingly, because
plaintiff’s clainms do not “arise under an insurance policy” --
but rather address conduct prior to formation of the insurance
contract -- she may not avail herself of the additional renedies
provided in § 8371
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEANNE M WEI SBLATT, : ClVIL ACTI ON
I ndividually and in her capacity:
as Executrix of the Estate of
Jerry Weisbl att
V.
THE M NNESOTA MUTUAL LI FE :
I NSURANCE COMPANY : NO. 97-2764
ORDER

AND NOW this 1st day of April, 1998, upon
consi deration of defendants’ notion for sunmary judgnent,
plaintiff’s response in opposition thereto, defendant’s reply to
plaintiff’s response, and plaintiff’s surreply, and for the
reasons stated in the acconpanyi ng Menorandum it is hereby
ORDERED t hat :

1. The notion is GRANTED:

2. JUDGVENT | S ENTERED in favor of defendant
M nnesota Miutual Life Insurance Conpany and agai nst Jeanne M
Wei sblatt as to all counts in plaintiff’s second anmended
conpl ai nt; and

3. The Clerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zell, J.



