IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HAROLD MJURRAY : CIVIL ACTI ON
V.

SOUTHEASTERN PENNSYLVANI A :
TRANSI T AUTHORI TY : NO. 96-7971

MEMORANDUM

VWALDMAN, J. March 9, 1998
l. | NTRODUCTI ON

This is a Title VII case. Plaintiff alleges that he
was term nated because of his race fromhis job as a cashier for
def endant Sout heastern Pennsylvania Transit Authority (?SEPTA?)
in 1994. SEPTA contends that plaintiff was tern nated because
after an investigation the agency concluded that fare noney for
whi ch he was responsi bl e was m ssi ng.

Presently before the court is defendant’s notion for
summary j udgnent.

1. LEGAL STANDARD

I n considering a notion for sunmary judgnent, the court
must determ ne whet her the pl eadi ngs, depositions, answers to
interrogatories and adm ssions on file, together with the
affidavits, show there is no genuine issue as to any nateri al
fact, and whether the noving party is entitled to judgnent as a

matter of law Fed. R Civ. P. 56(c). Anderson v. Liberty Lobby

Inc., 477 U. S. 242, 247 (1986); Arnold-Pontiac-GMC, Inc. V.

CGeneral Mtors Corp., 786 F.2d 564, 568 (3d Cir. 1986). Only




facts that may affect the outcone of a case under applicable | aw
are material.? Anderson, 477 U.S. at 248. A dispute over a
material fact is “genuine” only if the evidence is such that “a
reasonable jury could return a verdict for the nonnoving party.”
Id.

Al'l reasonable inferences fromthe record are
drawn in favor of the non-novant. |1d. at 256. Although the
nmovant has the initial burden of denobnstrating an absence of
genui ne i ssues of material fact, the non-novant nust then
establish the existence of each el ement on which he bears the

burden of proof. J.F. Feeser, Inc. v. Serv-A-Portion, Inc., 909

F.2d 1524, 1531 (3d Cr. 1990), cert. denied, 499 U S 921

(1991)(citing Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986).

1. EACTS

From the evidence of record, as uncontroverted or
ot herwi se viewed nost favorably to plaintiff, the pertinent facts
are as follow

Plaintiff is a black male. He was enpl oyed for many
years by SEPTA as a nechanic’s hel per and then as a cashier. He
had been active in union affairs and at the time of his
term nation was a union section chairmn

In May and June of 1994 plaintiff was working at the
cashi er wi ndow at Booth 9-A at the 52nd Street Station on the
Mar ket - Fr ankf ord Subway El evated Line. This w ndow was an exact
fare booth. Defendant discharged plaintiff on June 24, 1994 for

the stated reason that in violation of conpany policy he had
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engaged in ?knowi ngly inproper registration? of fares. This
essentially entails a failure to account for fares for which the
receiving cashier is held responsible. It is distinct fromthe
policy prohibiting theft. Consistent with the union contract,
the discipline for a fare registration infraction is discharge.

When SEPTA's Office of Inspector General began to
nmonitor the activity of cashiers with regard to collected fare
noney, SEPTA was losing $15 nmillion a year in stolen or
unaccounted for receipts at cashier booths. |In late 1991, the
O fice of Inspector General began conducting revenue audits and
i nspections.’

At the tinme of plaintiff’s term nation each SEPTA booth
utilized one of two systens to collect fares, the roll-over safe
and the casino box. In Decenber 1993 SEPTA began to repl ace the
rol |l -over safes with casino boxes. By Septenber 1994, the
transition was conpleted and all of the exact fare booths
utilized casi no boxes.

In a booth equipped with a roll-over safe, the cashier
collects the dollar bills paid by passengers. Wen fifty bills

are collected, the cashier places themin an envel ope which he

! The SEPTA Police Departnment conducted audits and
i nspections of cashiers from Septenber 1989 until Novenber 1991
The Departnent enpl oyed undercover agents from General Security
Services to pass pre-recorded dollar bills to the cashiers. The
O fice of the Inspector General began conducting the audits and
i nspections in Novenmber 1991. |In January 1992, the Ofice began
the practice of hiring part time revenue agents to pass pre-
recorded bills to cashiers.



signs and dates. The envelope is then placed by the cashier in
the roll-over safe. The cashier in unable to open the roll-over
saf e. In a booth equi pped with a casino box, bills collected
from passengers are imedi ately ?plunged? into the box and there
is no need for a cashier to package noney into envel opes.

In a revenue audit, pre-recorded dollar bills were paid
to a cashier during that cashier’s shift by agents of the
| nspector General. Later, revenue control agents would go
t hrough the envel opes of noney and retrieve the pre-recorded
bills. Because funds fromseveral shifts are commngled in the
casi no boxes, revenue audits can only be conducted on a booth
that utilizes a roll-over safe.

If the pre-recorded bills were not recovered after a

particular shift, additional audits would be conducted. |If pre-
recorded bills were still not recovered, then a revenue
i nspection would be conducted. In an inspection, several revenue

agents are sent to the cashier’s booth during his or her shift.
These agents pass pre-recorded dollar bills for fares to the
cashier. At the end of the cashier’s shift, the cashier would be
inforned that he or she is the subject of a revenue inspection.
The cashier and the agents would return to the booth
and a supervisor would be called. The supervisor would open the
roll-over safe in the presence of the cashier and all envel opes
woul d be renoved. It would be determined if the pre-recorded
dollar bills were present in the envel opes where they should be.

If any of such bills were not recovered, a second check would be
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made of the cashier’s envelopes. If bills were still m ssing,
the envel opes of the relief cashiers were exanined. |If the bills
were still not found, the cashier under investigation would be
asked to produce any bills in his possession for conparison with
the recorded serial nunmbers. |If such bills were not found, the
cashier and the booth woul d be searched. The station manager
woul d be notified of the results of the revenue inspection. A
revenue inspection can be conducted at a booth equi pped with a
casino box or a roll-over safe.

The 52nd Street Station was one of ten randomy chosen
for a revenue audit in May 1994. Agents conducted an audit of
Benj am n Bowran, a cashier who worked the shift prior to
plaintiff. The audit resulted in several pre-recorded bills not
being recovered. As a result, a revenue inspection was then
conducted on May 11, 1994. All pre-recorded bills passed to M.
Bowman during this inspection were recovered at the end of his
shift.

Seni or Investigator Harold Gordon of the Ofice of
| nspector General and SEPTA Police O ficer Walter B. Mbore
conducted the revenue inspection of M. Bowman. M. Gordon is
black. M. Mwore is a Native Anerican. The two noticed a
pattern of unrecovered pre-recorded bills passed at the 52nd
Street station which appeared to be mssing toward the end of M.
Bowman’ s shift. After investigating gate activity at the
station, Messrs. CGordon and Moore concluded that at the tinme of

the revenue audit in early May 1994, plaintiff Mirray had on
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several occasions relieved M. Bowman early. Messrs. Gordon and
Moore then suspected that some of the pre-recorded bills which
had not been recovered in the earlier audit may have been passed
to plaintiff. They then decided to conduct a revenue audit of
plaintiff in late May 1994.

On five different days between May 26, 1994 and June
20, 1994 a revenue audit of plaintiff was conducted by undercover
agents who passed pre-recorded dollar bills to plaintiff. Ten of
these bills were not recovered.

O ficer More noted that one of the unrecovered pre-
recorded bills passed on June 1, 1994 was passed prior to the
begi nning of plaintiff’s shift. O ficer More checked the gate
activity sheet and determ ned that plaintiff was on duty at that
tinme. One of the bills passed on June 2, 1994 was reportedly
gi ven by undercover agents to a cashier with gray hair.

Plaintiff has black hair. Oficer More did not notice this

di screpancy at the tinme of the audit. The records of the audit
on June 3, 1994 reveal the possibility that another cashier may
have been in the booth when a pre-recorded bill was passed,
however, Officer More checked at the tine and determ ned that
plaintiff had been on duty when the bill in question was passed.

Based on the results of the revenue audits conducted in
June, a revenue inspection of plaintiff was conducted on June 21

and 22, 1994.% Nine undercover agents paid fares to plaintiff

2

Plaintiff worked a late shift on the night of the
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whil e he was working at Booth 9-A at the 52nd Street Station.
Ni ne pre-recorded bills were passed to plaintiff during his shift
from4:08 p.m on June 21, 1994 until 12:38 a.m on June 22,
1994. During his shift, plaintiff had a thirty mnute |uncheon
break and a five mnute relief break. During these periods
anot her cashier took plaintiff’s place. One bill was passed to
plaintiff’s relief cashier, M. Heistand. This bill was later
recovered from an envel ope prepared and signed by M. Heistand.
Two SEPTA officials involved in the revenue inspection
of plaintiff, in addition to Messrs. Gordon and Moore, were bl ack
mal es. Only four of the nine pre-recorded bills passed to
plaintiff were recovered during the inspection. Plaintiff and
his booth were searched. The five missing bills were never
recovered, however, five undercover agents had passed bills to
plaintiff prior to his relief break.
After an initial hearing plaintiff was discharged on
June 24, 1994 by Thomas E. Dol an, the SEPTA Superi ntendent of
Manpower and Adm nistration, for violation of the fare
registration policy. M. Dolan is white. The |abor union which
represented plaintiff, Transportation Wrkers Local 234, filed a
grievance protesting his discharge. After an imedi ate first
| evel grievance hearing, the discharge was upheld by M. Dol an.
Plaintiff’'s statenent that others had entered his booth

on the night of June 21st was presented to M. Dolan on June

?(...continued)

21st of June 1994 which ended after m dnight.
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24th. A street supervisor had entered the booth as had a SEPTA
police officer to use the tel ephone and anot her enpl oyee who cane
by to discuss union business. M. Dolan saw no need to interview
t hese peopl e because a cashier has “sole responsibility” for
fares received at his booth during his shift.

Plaintiff’s discharge was agai n upheld after a second
| evel grievance hearing on July 15, 1994 at whi ch def endant was
represented by Zone 2 Manager Harol d Savannah and Bl ue Line
Stations General Supervisor Peter Viscusi. M. Viscusi is white.
M. Savannah is black. Plaintiff’s discharge was again upheld
after a third |l evel grievance hearing on August 4, 1994 by Wayne
G ardinelli, SEPTA s’s Labor Relations Manager. He is white.

Plaintiff’s discharge was predicated on his failing the
i nspection and not on the audit results. Defendant did not
di scharge cashiers based on audit results. There is no evidence
t hat defendant failed to di scharge any cashier, regardl ess of
race, it found after an inspection to have violated the fare
regi stration policy.?

After plaintiff’s discharge was upheld at each |eve
of the grievance process, a decision was nmade by the Executive
Conmittee of the union not to demand arbitration on the

gri evance.

8 Several cashiers resigned after failing an

i nspection rather than proceed with a term nation hearing. SEPTA
did not refuse to let themresign. O those identified who did
so, four were black and one was white. There is no evidence or
suggestion that plaintiff asked or attenpted to resign
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Dam ano Di Benedetto, a white male cashier, was the
subj ect of a revenue inspection on Septenber 8, 1994. One pre-
recorded dollar bill was not found at the end of M.

Di Benedetto’s shift.

M . Savannah conducted the first |evel grievance
hearing for M. Di Benedetto. M. Savannah noticed a discrepancy
bet ween t he appearance of M. Di Benedetto and the witten

description of the cashier to whom a revenue agent had passed the

pre-recorded bill. M. Savannah noted that the agent had
possi bly passed the bill to a cashier on the other side of the
track. M . Di Benedetto was subsequently discharged, however

M . Savannah brought the discrepancy to the attention of the
Ofice of the Inspector General. M. DiBenedetto was reinstated
to his position after it was determ ned that the pre-recorded
bill had been passed to another cashier. The agent who passed
the bill in question was terni nated.

Each party has presented statistical data which, except
as to its significance, is uncontroverted by the other.
Plaintiff has presented statistics fromApril, My and June 1994
whi ch show that the nunber of black cashiers audited over that

period proportionately exceeds their presence in the enployee



popul ation.* O 1,134 audits conducted in this three nonth

period, 83% were of black cashiers and 14% were of white

4 These statistics are segnented by train |ine and
by gender as well as race. As a result, there are three nonths
where bl ack mal es appear to have been audited in nunbers greater
t han random chance woul d suggest but in which black fenales were
audi ted below or within the range suggested by chance. Plaintiff
has not asserted a claimfor gender or race plus gender
di scrimnation. Thus these statistics nust be synthesized to
obtain data relevant to a claimof racial discrimnation.
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cashiers.® At the time, 71% of the cashiers were black and 25.6%
were white. Defendant’s statistics show that over a four year
period fromthe initiation of audits in October 1989 to Novenber
1993, the last full nonth before the phase-out of roll-over

safes, there is no disproportion by race of cashiers audited,

i nspected or discharged for a fare registration infraction

V. DI SCUSSI ON

A plaintiff has the initial burden of establishing a

prima facie case of enploynment discrimnation. Fuentes v.

Perskie, 32 F.3d 759, 763 (3d Cir. 1994). Once a plaintiff does
so, the burden shifts to the defendant to articulate a legitimte
nondi scrim natory reason for the adverse enpl oynent deci sion.

Hi cks, 509 U. S. at 507; Fuentes, 32 F.3d at 763. The plaintiff
may then discredit the enployer's articul ated reason and show
that it was pretextual fromwhich a factfinder may infer that the
real reason was discrimnatory or otherw se present evidence from
whi ch one reasonably could find that unlawful discrimnation was
nore |likely than not a determ native or “but-for” cause of the
adverse enpl oynent action. H cks, 509 U.S. at 511 & n.4; Mller
v. CIGNA Corp., 47 F.3d 586, 595-96 (3d Cir. 1995) (en banc);

Fuentes, 32 F.3d at 763-64.
To discredit a legitimate reason proffered by the
enpl oyer, a plaintiff nust present evidence denpnstrating such

weaknesses, inplausibilities, inconsistencies, contradictions or

° A smal | percentage of cashiers are identified as

“other” or “unknown.’”
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i ncoherence in that reason that one reasonably could conclude it
is incredible and unworthy of belief. Fuentes, 32 F.3d at 364-
65; Ezold v. Wl f, Block, Schorr & Solis-Cohen, 983 F.2d 509, 531

(3d Cir. 1992), cert. denied, 510 U.S. 826 (1993). Wile a

plaintiff may present statistical evidence in a disparate
treat nent case, such evidence itself “rarely suffices to rebut an

enpl oyer’s legitimte nondiscrimnatory rationale for its

decision to dismss an individual enployee.” LeBlanc v. G eat

Anerican Insurance Co., 6 F.3d 836, 848 (1st Cir. 1993), cert.

denied, 511 U S. 1018 (1994). See also Gant v. News G oup

Boston, Inc., 55 F.3d 1,8 (1st Cr. 1995).

The ultimate burden of proving that a defendant engaged
In intentional discrimnation against the plaintiff remains at
all times on the plaintiff. Hicks, 509 U S. at 507, 511

For purposes of this notion, defendant does not contest

that plaintiff can establish a prim facie case. Rather

def endant focuses its argunent on a failure by plaintiff to
di scredit defendant's stated legitimate reason for term nating
himor otherwi se to show that his race was nore likely than not a
determ native factor in his termnation. Accordingly, the court
will simlarly focus its analysis.

Plaintiff points to four things in resisting summary
j udgnent .

Plaintiff argues that he was not in fact guilty of the
infraction for which he was discharged. This is not sufficient

to show pretext. An enployer may term nate an enpl oyee fairly or
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unfairly and for any reason or no reason at all w thout incurring
Title VII liability unless the decision was notivated by

i nvi di ous di scrim nation. Breser v. Quaker State G| Refining

Corp., 72 F.3d 326, 331 (3d Cir. 1995).
It is the enployer's belief that plaintiff violated

conmpany policy that is inportant. See Fuentes, 32 F.3d at 765

("To discredit the enployer's proffered reason, the plaintiff
cannot sinply show that the enployer's decision was wong or
m st aken, since the factual dispute at issue is whether

di scrimnatory animus notivated the enpl oyer, not whether the

enpl oyer is wi se, shrewd, prudent or conpetent”); Billet v. ClIGNA

Corp., 940 F.2d 812, 825 (3d Cir. 1991) ("what matters is the

perception of the decision nmaker"); Holder v. City of Raleigh

867 F.2d 823, 829 (4th Cir. 1989) ("A reason honestly descri bed
but poorly founded is not a pretext") (citation and internal

quotations omtted); Hicks v. Arthur, 878 F. Supp. 737, 739 (E. D

Pa.) (that a decision is ill-informed or ill-considered does not
make it pretextual), aff'd, 72 F.3d 122 (3d Cir. 1995); Doyle v.
Sentry Ins., 877 F. Supp. 1002, 1009 n.5 (E.D. Va. 1995) (it is

t he perception of the decisionmaker that is relevant); Oisakwe

v. Marriott Retirenent Conmmunities, Inc., 871 F. Supp. 296, 299

(S.D. Tex. 1994) (enployer who wongly believes enpl oyee viol ated
conpany policy does not discrinm nate when he acts on that
bel i ef).

Plaintiff also argues that a white cashier charged with

violating the fare registration policy, M. D Benedetto, was
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treated nore favorably by defendant. Specifically plaintiff
contends that there was a nore conscientious investigation of the
charge agai nst M. Di Benedetto. Plaintiff suggests that in his
case the others who had entered his booth during the inspection
peri od shoul d have been investigated. The two cases, however,
are sinmply not simlar.

M . Di Benedetto was di scharged because of one m ssing
bill. The investigative report showed that this bill had been
passed by an undercover agent to another cashier, apparently the
one across the track from M. Di Benedetto. This was corroborated
and M. Di Benedetto was reinstated. The agent who had
m sidentified, although correctly described, the cashier to whom
he passed a pre-recorded bill was term nated. A cashier clearly
cannot be accountable for a bill he never received. The
term nation of the agent al so shows that SEPTA did not tolerate
errors by investigators. M. Savannah, the SEPTA supervi sor who
initiated the reinvestigation in the Di Benedetto case, was not so
noved at the second | evel grievance hearing by plaintiff’s
protestations. As noted, M. Savannah is bl ack.

The report in plaintiff’s case showed that he had
received the five mssing pre-recorded bills for which he was
hel d accountable. Even assuming that they may all have been
t aken by soneone to whom plaintiff gave access to his booth, M.
Dol an’s testinmony that further investigation was deened
unnecessary because a cashier has sole responsibility for revenue

received at his window on his shift is uncontroverted.
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Plaintiff contends that defendant made “i nconsistent”
statenments about how plaintiff cane to be audited. |In a response
to an interrogatory signed by a SEPTA attorney, defendant stated
that it did not “select” plaintiff for an audit but randomy
sel ected the station at which he worked at the tinme. Messrs.
Gordon and Moore then averred that they ordered an audit of
pl ai nti ff because during another audit at his station they
di scovered a pattern of mssing bills near the turn of his shift.
Every inconsistent statenent during discovery is not, of course,
an i nconsistent reason for the adverse enpl oynent action.

Further, the statenents in context are not inconsistent. The
only fair inport of the information conveyed by defendant is that
it had not sinply set out to audit plaintiff. Rather, he came to
be audited in the course of defendant’s routine random nonitoring
process. The station at which he happened to work was one of ten
randomy selected by the Ofice of |Inspector General for revenue
audits. Indeed, it was M. Bowrman who was the subject of the
audit and subsequent inspection which | ed Messrs. Gordon and
Moore to become suspicious of plaintiff who was then audited.

Moreover, even if viewed as inconsistent, these
statenents do not reasonably support a finding that defendant has
|ied about the reason for discharging plaintiff or that he was
term nat ed because of his race. That Messrs. Gordon and Moore
di scovered mssing bills near the turn of his shift is

uncontroverted. The only reason ever given by defendant for
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termnating plaintiff is the finding he violated the fare
regi stration policy.

Finally, plaintiff suggests that pretext or
discrimnatory intent may be found fromthe statistics that show
“during the period M. Miurray was audited and inspected, black
cashiers were audited nore often than white cashiers.” Plaintiff
points to the statistics for April, My and June 1994 whi ch he
contends show that black cashiers “were unfairly targeted for
revenue audits.”®

There is no contention or evidence that black cashiers
wer e di sproportionately inspected or discharged for fare
registration violations at any tinme. Defendant’s uncontroverted
statistical analysis of the four year period between the
initiation of audits and the last full nonth before the phase-out
of roll-over safes shows no disproportion by race of the cashiers
audi t ed.

As noted, a cashier is not subject to discharge based
on audit results but rather only on the result of an inspection.
In the absence of any evidence of racial disparity in inspections
or termnations, the essence of plaintiff’s position appears to
be that the chances suspicion will focus on a black cashier as a
result of an audit is proportionately higher than for a white

cashi er. In other words, a black cashier who violates the fare

6 Presumably, plaintiff offers these statistics to

show raci al bias generally on SEPTA's part as plaintiff hinself
was audited because of the particul arized suspicion of Messrs.
Gordon and Moor e.
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registration policy is somewhat nore likely to be detected than a
white cashier. One, however, cannot reasonably find even this as
a fact fromthe limted statistics presented by plaintiff.’

The court does not agree with defendant that the
concl usion by Judge Fullamin a recent SEPTA cashier discharge
case that a simlar analysis based on only three nonths of
statistics | acked probative value is literally preclusive in this
case. Nevertheless, the inherent deficiency in such a three

mont h study noted by Judge Fullamis instructive. See Davis V.

Sout heastern Transp. Authority, 1993 W. 169864, *4 (E.D. Pa. My

14, 1993), aff’'d, 19 F.3d 642 (3d Cir.), cert. denied, 513 U S.

837 (1994). As noted by Judge Fullam three nonths of statistics
do not provide a reliable base, particularly in the face of
several years of countervailing statistics.

Al 'so as noted by Judge Fullam there is an inportant
di fference between evidence of a disparate inpact and evi dence
sufficient to “support an inference of intentional

discrimnation.” 1d. See also Avery, 1997 W. 839275 at *14 &

! The court does not suggest that the state may

intentionally target persons for investigation based on race.
This, in the court’s view, would be inconpatible with the
guaranty of equal protection. See U.S. v. Avery, 1997 W 839275,
*12 (6th Cir. Nov. 3, 1997) (when state acts “to initiate an
investigation of a citizen based solely upon that citizen s race,
wi t hout nore, then a violation of the Equal Protection Cl ause has
occurred”). Wiile the court believes that a practice of
intentionally targeting persons for investigation solely by race
woul d warrant injunctive relief, it expresses no opinion on

whet her any evi dence of inpropriety discovered in such an

i nvestigation nust be discarded or disregarded. See Avery, 1997
WL 839275 at *16 (Boggs, J. concurring).
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n.7 (even substantial disparity over two years in ratio of black
i nvestigatees to blacks in relevant population insufficient to

show intentional discrimnation); St. Gernman of Al aska Eastern

O thodox Catholic Church v. U S., 840 F.2d 1087, 1095 (9th Cir.

1988) (“discrimnatory investigation claini requires proof of

di scrimnatory effect and discrimnatory notivation, i.e., that
plaintiff was “singled out” for investigation based on race or
ot her invidious reason while those otherwise simlarly situated
“have not generally been proceeded against”).

One cannot reasonably find fromthe statistics of
April, May and June 1994 that defendant intentionally targeted
cashiers for revenue audits because of their race, |let alone made
term nati on deci sions based on race.

Random sel ecti on or distribution produces rough
equal ity over tinme but not necessarily in each nonth or severa
nmont h period. The audit progranms of enployers of persons
handl i ng cash woul d effectively be underm ned if an enpl oyer
coul d not discipline an enpl oyee accountable for m ssing noney in
any nonth it had failed to ensure audits were statistically
proportionate as to those of that enployee s race, gender,
religion or national origin.

Plaintiff notes that May 1994 is the nonth in which he
was selected for audit. This, however, does not render the
statistical slice presented by plaintiff any nore neaningful or
probative. One cannot fairly find that after many years of

statistical proportionality, defendant began to target cashiers
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for audit based on race in April or May 1994 fromthese sel ected
statistics. Interestingly, of the three nonths of data to which
plaintiff points, the |least disparity by race is found in Muy.?
Mor eover, the proportion by race of cashiers on the Broad Street
Line who were audited in May 1994 virtually mrrors their
presence in the total workforce.® Thus, plaintiff’s hypothesis
is reduced to one that SEPTA intentionally targeted bl ack
cashiers for audit in the Spring of 1994 only on the Market
Street Line. This, at least in the context of the record in the
i nstant case, is not reasonable.

More inportantly, it is inpossible to reconstruct by
race when particul ar cashiers received casino boxes. Thus, it is
i npossible to recreate the universe of cashiers who were subject
to being audited after Novenmber 1993.

Messrs. Moore and Gordon who oversaw the audit and
I nspection process on both lines and made the decision to audit
and inspect plaintiff are mnority nmales, as are the other two
persons involved in the inspection of plaintiff. Plaintiff does
not attribute racial aninmus to them but argues that what is

i mportant is the race of M. Dolan who officially term nated

8 O the 331 audits in May 1994, 80% were of bl ack
cashiers and 17.8% were of white cashiers. As noted, 71% of the
cashi ers were bl ack and 25. 6% were white.

o O the 208 audits on the Broad Street Line in My
1994, 85.5% were of black cashiers and 14.5 % were of white
cashiers. At the tinme, 83.7% of the cashiers on the Line were
bl ack and 15.5% were white.
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plaintiff.® M. Dolan’ s decision, however, was based on the
report conpiled and initialed by Messrs. More and Gordon on June
23, 1994. There is, noreover, no evidence to show that M. Dol an
har bored any racial aninus.

V. CONCLUSI ON

A fare registration infractionis a legitimte
nondi scrimnatory reason to discharge a cashier and one for which
def endant had consistently term nated enpl oyees. Defendant has
consi stently maintained, after a hearing and through three |evels
of grievance proceedings, that plaintiff was term nated because
he had violated the fare registration policy. Wether SEPTA s
concl usion was correct or incorrect, plaintiff sinply has not
present ed evidence from which one reasonably could find that
SEPTA' s reason is incredible and unworthy of belief or that race
pl ayed a determ native role in the decision to term nate him

Accordingly, defendant is entitled to sunmary judgnent.
Defendant’s notion will be granted. An appropriate order will be

ent er ed.

10 See, e.g., Rivers v. Wstinghouse Electric Corp.,

451 F. Supp. 44, 49 (E.D. Pa. 1978) (noting lack of significance
of statistical evidence of disparity in race of enpl oyees
investigated for infractions given |ack of evidence of racial

bi as of persons making decision to investigate plaintiff).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HAROLD MJURRAY : CIVIL ACTI ON
V. :

SOUTHEASTERN PENNSYLVANI A :
TRANSI T AUTHORI TY and TOM DOLAN: NO. 96-7971

ORDER

AND NOW this day of March, 1998, upon
consi deration of defendants' Mtion for Summary Judgnent and
plaintiff’s response thereto, consistent with the acconpanyi ng
menorandum | T IS HEREBY ORDERED that said Motion is GRANTED and
accordingly JUDGVENT is ENTERED in the above action for the

def endant and against the plaintiff.

BY THE COURT:

JAY C. WALDMAN, J.



