IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BEVERLY HYMAN SNEAD, et al ., : ClVIL ACTI ON
Plaintiffs, :
V. : No. 98- 2657

HYGRADE FOOD PRODUCTS
ASSCCI ATES, et al .

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. DECEMBER 28, 1998

Presently before the Court is Defendant Joseph
Mal oney’ s Motion to Dismiss Counts I-VII, XlII, and Xl I of
Plaintiffs’ Conplaint pursuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure. Plaintiffs’ brought this action
alleging violations of Title VII of the Gvil R ghts Act of 1964
(“Title VI1”), 42 U S.C. § 2000e et seq., the Pennsylvania Human
Rel ations Act (“PHRA"), 43 P.S. 8 951 et seq., the Racketeer
| nfl uenced and Corrupt Organizations Act (“RICO), 18 U. S.C. 88
1961-68, 42 U.S.C. 8§ 1981 (“section 1981"), and state law tort
claims. For the reasons that follow, Ml oney's Mtion will be
granted in part and denied in part.

Backgr ound

Plaintiffs were enpl oyed by Defendant Hygrade Food
Products Associ ates (“Hygrade”) where they prepared and packaged
bacon. Their supervisor was Defendant Allen Washington. Ml oney
was Washington’s direct supervisor. Plaintiffs allege that

Washi ngton sexual |y harassed themin the workpl ace and t hat



Def endants, including Ml oney, ignored their conplaints. As a
result of the actions of Defendants, Plaintiffs claimthat they
suffered enotional distress and other injuries.

Mal oney now seeks dism ssal of Plaintiffs’ clains
agai nst himfor sex discrimnation and retaliation under Title
VIl (Counts | and II1, respectively), sex discrimnation and
retaliation under the PHRA (Counts Il and 1V), breach of contract
(Count V), intentional infliction of enotional distress (Count
VI), negligent supervision (Count VI1), and RICO (Counts Xl |1 and
Xi11). W©Maloney does not at this time request dismssal of the
section 1981 clainms agai nst him

St andard

A notion to dism ss pursuant to Rule 12(b)(6) of the

Federal Rules of Civil Procedure tests the | egal sufficiency of

the conplaint. Conley v. G bson, 355 U S. 41, 45-46 (1957). A

court nust determ ne whether the party making the clai mwould be
entitled to relief under any set of facts that could be

established in support of his or her claim Hi shon v. King &

Spal di ng, 467 U.S. 69, 73 (1984); Wsniewski v. Johns-Manville

Corp., 759 F.2d 271, 273 (3d Gr. 1985). 1In considering a notion
to dismss, all allegations in the conplaint and all reasonable
i nferences that can be drawn therefrom nust be accepted as true
and viewed in the |ight nost favorable to the non-noving party.

See Rocks v. Gty of Phil adel phia, 868 F.2d 644, 645 (3d Gr.

1989). Dismissal is appropriate only when it clearly appears

that the plaintiff has alleged no set of facts which, if proved,



woul d entitle himor her to relief. Conley, 355 U S. at 45-46;
Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d Gr.

1990) .
Di scussi on
At the outset, the Plaintiffs do not oppose dism ssal
of Count V against Maloney. Further, there is little opposition
regarding the Title VIl clains against Maloney. It is well
established in the Third Crcuit that individual enployees are

not liable under Title VII. See Sheridan v. E.|I. DuPont de

Nemours and Co., 100 F.3d 1061, 1077-78 (3d Cir. 1996).

Accordingly, Counts I, IlIl, and Vwll be dismssed as to
Mal oney.
PHRA d ai s

Mal oney argues that the Plaintiffs’ PHRA cl ai ns agai nst
hi m shoul d be di sm ssed because Mal oney was never naned as a
defendant in Plaintiffs’ Pennsylvania Human Rel ati ons Conmi ssi on
(“PHRC’) conplaints. Cenerally, a Title VIl action nmay not be
mai nt ai ned agai nst a defendant who was not named as a defendant

in the adm nistrative conplaint. MlLaughlin v. Rose Tree Media

Sch. Dist., 1 F. Supp. 2d 476, 481 (E.D. Pa. 1998). \Wile the

PHRA cont ai ns no anal ogous requirenment, courts have held that the
PHRA shoul d be interpreted consistently with Title VII. 1d. at
481-82. The Third Crcuit has recogni zed an exception to the
requi renent that the defendant nust be naned in the

adm ni strative conpl aint where the unnaned party has received

notice of the allegations and there is a commonal ity of interest



bet ween the unnaned and nanmed parties. |d. at 482; see also

Schafer v. Board of Public Educ., 903 F.2d 243, 252 (3d Gr.

1990); Gus v. GC Mirphy Co., 629 F.2d 248, 251 (3d Cir. 1980).

Plaintiffs did not attach copies of their PHRC
conplaints to the Conplaint filed in this case. They did attach
sonme (though not all) of the conplaints to their response to the
instant Motion to Dismiss. Maloney is not nanmed in the PHRC
conplaints of Plaintiffs Wack and Johnson and the Plaintiffs
have not provided copies of the conplaints of MIler and
WIllians. Therefore, Wack, Johnson, MIller, and WIlianms have
not shown that Mal oney had notice of their clains, and their PHRA
clainms against himwll be dismssed.

The PHRC conplaints of the remaining Plaintiffs, Jones,
Snead, Denni son, and Whnack do refer to Mal oney. Because this
issue is being decided on a notion to dismss, this Court nust
draw all reasonable inferences in favor of Plaintiffs. It would
be reasonable for the Court to infer that the PHRC conpl aint gave
notice of a discrimnation charge to Maloney as well as the

Def endants naned in the charge. Timmons v. Lutheran Children and

Famly Serv. of Eastern Pa., No. 93-4201, 1993 W. 533399, *4

(E.D. Pa. Dec. 17, 1993). Therefore, the Court will not dismss
the PHRA clains of these Plaintiffs based upon their failure to
nanme Mal oney as a defendant in the PHRC conpl ai nts.

Mal oney further argues that the Plaintiffs’ PHRA clains
are pre-enpted by section 301 of the Labor Managenent Rel ations

Act (“LMRA"), 29 U S.C. § 185. Under section 301, “‘if the



resolution of a state-law cl ai m depends upon the neaning of a
col | ective-bargai ning agreenent, the application of state |aw

is pre-enpted’ and the claimnust be submtted to the grievance
and arbitration procedure provided for in the collective

bar gai ni ng agreenent.” Equal Enpl oynent Opportunity Comm Ssion

v. Pathmark, Inc., No. 97-3994, 1998 W. 57520 (E.D. Pa. Feb. 12,

1998) (quoting Lingle v. Norge Division of Magic Chef, Inc., 486

U S. 399, 405-06 (1988)). Because the parties in this case have
not provided the Court with a copy of the collective bargaining
agreenment, the Court is unable to see how the Plaintiffs PHRA

cl ai rs woul d depend upon the agreenent, or what grievance and
arbitration procedure the agreenent provides. Therefore, the
notion to dismss the PHRA cl ai ns agai nst Ml oney based upon pre-
enption by the LMRA will be deni ed.

Intentional Infliction of Enotional Distress

Mal oney contends that Plaintiffs clains against him
for intentional inflection of enotional distress should be
di sm ssed. To state a cognizable claimfor this tort, the
conduct alleged “nmust be so outrageous in character, and so
extrene in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intol erable

inacivilized society.” Cox v. Keystone Carbon Co., 861 F.2d

390, 395 (3d Cr. 1988)(quoting Buczek v. First Nat’'l Bank of

Mfflintown, 531 A 2d 1122, 1125 (Pa. Super. 1987). It is

extrenely rare to find conduct in the enploynent context that

rises to the I evel of outrageousness necessary for recovery.



Cox, 861 F.2d at 395. The only instances in which courts have
found conduct sufficiently outrageous is where an enpl oyer
engaged in both sexual harassnent and other retaliatory behavior

agai nst an enployee. 1d.; see also Andrews v. City of

Phi | adel phia, 895 F.2d 1469, 1487 (3d Cir. 1990)(“The extra
factor that is generally required is retaliation for turning down
sexual propositions”).

While the Conplaint in this case alleges clains for
sexual harassnent, it is not alleged that Ml oney hinself nade
any sexual propositions or otherwi se actually engaged in
harassi ng conduct. Rather, the clains against Mal oney are based
upon his failure as a supervisor to renedy harassnent in the
wor kpl ace. (See Conpl. at 1Y 11, 59, 64(a), and 114(c).)
Therefore, the Plaintiffs’ intentional infliction of enotional
di stress cl ai ns agai nst Mal oney as an individual nust be
di sm ssed.

Neqgl i gent Super vi si on

Mal oney contends that Plaintiffs clains against him
for negligent supervision should also be dismssed as they are
barred by the Pennsyl vania Wrknen' s Conpensation Act (“WCA"), 77
P.S. 8§ 481(a) and the PHRA, 43 P.S. § 962(b). Plaintiffs do not
address this claimin their response to Maloney’'s Mtion to
Dismiss. It is clear that these clains are barred by the WCA and

PHRA. See Murray v. Commercial Union Ins. Co., 782 F.2d 432, 437

(3d Cir. 1986); Coney v. Pepsi Cola Bottling Co., No. 97-2419,

1997 W. 299434 (E.D. Pa. May 29, 1997). Accordingly, Plaintiffs’



negl i gent supervision clainms will be dism ssed as to Ml oney.

Rl CO d ai ns

Mal oney argues that Plaintiffs’ R CO clains against him

shoul d be di sm ssed because RICO requires “injury to business or

property” and does not include personal injury. See Genty V.

Resolution Trust Corp., 937 F.2d 899, 918-19 (3d G r. 1991).

Mal oney has not provided any authority for the proposition that
“injury to business or property” would not include the injuries
claimed by the Plaintiffs in this case, which include term nation
of enploynment. Therefore, the Court will not dismss the RICO
counts on this basis.
Concl usi on

In summary, Maloney’'s Motion to Dismss will be granted
as to Counts I, Ill, V, VI, and VII| of the Conplaint. Hi s Mtion
will granted with regard to the PHRA clainms in Counts Il and IV
of Plaintiffs Wack, Johnson, MIller, and WIlians, and denied as
to all other Plaintiffs. Further, Mal oney's Modtion will be
denied as to the RICO clainms in Counts XII and XII1.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BEVERLY HYMAN SNEAD, et al ., : ClVIL ACTI ON
Plaintiffs, :
V. : No. 98- 2657

HYGRADE FOOD PRODUCTS
ASSCCI ATES, et al .

Def endant s.

ORDER

AND NOW this 28th day of Decenber, 1998, upon
consi deration of Defendant Joseph Mal oney’s Motion to Dismss
Counts I-VIl, XII, and XIIl of Plaintiffs’ Conplaint, it is
her eby ORDERED t hat :

1. Maloney’'s Mdtion is GRANTED in part and DENIED in
part;

2. Plaintiffs’ clainms against Maloney in Counts I, 111,
V, VI, and VIl are dism ssed;

3. the clains of Plaintiffs Wack, Johnson, MIler, and

Wl lianms against Maloney in Counts Il and IV are dism ssed; as to
all other Plaintiffs, Maloney's Mdtion to Dism ss Counts Il and
IV is DEN ED

4. Maloney’s Motion is DENIED as to Counts Xl I and
X1,
BY THE COURT:

Robert F. Kelly, J.



