IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In the Matter of: : CIVIL ACTI ON
JOSEPH J. and :
CHRI STINE A. LI PPOLIS, : NO. 98-4911
Debt or s. :
MVEMORANDUM
R F. KELLY, J. DECEMBER 28, 1998

Presently before the Court is an appeal fromtw O ders
of the United States Bankruptcy Court for the Eastern District of
Pennsyl vania. The first Order, dated January 7, 1998, denied
Appel lant, Equity One Incorporated’s Motion for Relief fromthe
Automatic Stay, or in the alternative, to Dism ss the Chapter 13
case filed by Joseph J. Lippolis and his wife, Christine A
Li ppolis (“Debtors”). The second Order, dated August 18, 1998,
overrul ed the objections of Appellant and confirmed the Debtors’
First Amended Chapter 13 Plan. For the reasons that follow the
Order of the Bankruptcy Court dated January 7, 1998, will be
reversed and remanded with directions to dism ss the Chapter 13
case for “cause” pursuant to 11 U . S.C. § 1307(c) and the Order
dat ed August 18, 1998, will be vacated.
| . FACTS.

On July 28, 1995, Marie E. Truitt (“Truitt”), Debtor
Joseph Lippolis’ nother, borrowed $118, 800. 00 from Appel | ant
whi ch she used to purchase certain real property |ocated at 63
Rovi ng Road, Levittown, M ddl etown Township, Pennsylvania (“the

property”). Truitt gave Appellant a nortgage on the property in



return. Truitt lived on the property with Debtors and their
extended famly, until shortly after its purchase, when Truitt
noved to New Jersey. At the tine of purchase, it was orally
agreed between Debtors and Truitt that Debtors woul d nmake nost or
all of the nortgage paynents to Appellant. Despite this
agreenent, on January 28, 1996, paynents fell into default and
forecl osure proceedi ngs were begun on COctober 2, 1996.

Truitt filed a Chapter 13 bankruptcy petition on
Cctober 15, 1996 in the Bankruptcy Court for the District of New
Jersey. After confirmation, Truitt continued defaulting on her
nort gage paynents, and on May 22, 1997, Appellant was granted
relief fromthe Automatic Stay. Appellant then continued its
state court foreclosure proceeding and a Sheriff’'s Sal e was
schedul ed for Novenber 14, 1997.

On Novenmber 12, 1997, Truitt voluntarily dism ssed her
bankruptcy case and sold the prem ses to Debtors for one dollar
consideration. The follow ng day, Debtors filed the instant
Chapter 13 bankruptcy petition and the schedul ed Sheriff’s Sale
was postponed until Decenber 12, 1997. Appellant’s imredi ately
filed a Motion for Relief fromthe Automatic Stay, pursuant to 11
US. C 8 362(d), contending that Debtor’s abuse of the bankruptcy
process was sufficient “cause” to either lift the automatic stay
or dism ss the case entirely. Al ternatively, Appellant sought
relief fromthe automatic stay contending that Debtors | acked
equity in the property and reorgani zati on was not feasible absent

a retransfer to Truitt since the transfer to Debtors constituted



a default on the nortgage that Debtor’s thensel ves coul d not
cure.

A hearing prior to the scheduled Sheriff’'s Sal e was
requested. On Decenber 11, 1997, a hearing was held and it was
established that, as of Novenber 14, 1997, a payoff bal ance of
$147,994. 38 remai ned on Appellant’s loan. (N T. 12/11/97 at 10.)
The | oan was del i nquent 21 paynents, a total of $23,288.58.

(ILd.) Since the loan originated, Appellant had received 12 of 28
expect ed paynents, however, only seven paynments were honored,
while five checks were returned for insufficient funds. (ld. at
11.) Christine Lippolis testified that the sole purpose of the
transfer fromTruitt, was to prevent the property from being sold
at the scheduled Sheriff’'s Sale. (ld. at 41.)

At the conclusion of the Decenmber 11, 1997 hearing, the
Bankruptcy Court postponed the schedul ed Sheriff's Sale to
January 8, 1998 to allow the parties to file witten briefs on
the issues. On January 7, 1998, Appellant’s Mdtion for Relief
fromthe Automatic Stay, or in the alternative, to Dismss the
Chapter 13 case was denied, conditioned on Debtors’ continuing
to make tinely paynents to Appellants. |In nmaking this decision,
t he Bankruptcy Court found that Debtors were entitled to cure
Truitt’s nortgage default under federal and state law. [In re
Li ppolis, 216 B.R 378, 384 (Bankr. E.D. Pa. 1997)(citing 11
US C 8§ 1322; 41 Pa.C.S. A 8 404; 21 Pa.C.S. A 88 733, 734).

On Decenber 1, 1997, Debtors filed their schedul es and

a proposed Chapter 13 Plan. The proposed Pl an sought to continue



nmont hl y nortgage paynents directly to Appellant and cure arrears
by submitting graduating nonthly paynments, beginning at $500. 00
and increasing to $700 dollars after five years, to the Trustee.
Appel lant filed objections to the proposed Pl an contendi ng that
(1) it failed to comply with 11 U S.C. 8 1325(a)(5)(B) because it
di d not propose paynent of Appellant’s entire claimover the five
year life of the plan and (2) it failed to conply with 11 U S.C
8§ 1325(a)(6) because the Debtors would not be able to make al
paynents contenplated by their plan. A confirmation hearing was
hel d on August 4, 1998 and Appel |l ants objections were overrul ed
by Order dated August 8, 1998. This appeal foll owed.
1. STANDARD.

This court has jurisdiction over “appeals fromfinal
judgments, orders and decrees” of the bankruptcy court. 28
U S.C 8§ 158(a). The bankruptcy court’s conclusions of |aw are
subj ect to “de novo” review by this court. Findings of fact,
however, are reviewed under a “clearly erroneous” standard. FED.
R Bankr. P. 8013.
[11. DI SCUSSI ON.

A. Appellant’s Mtion for Relief fromAutonatic Stay or in

the alternative, to Disniss.

Appel I ant sought relief fromthe automatic stay on two
grounds. First, Appellant argued that pursuant to section
362(d) (1) Debtors’ abuse of the bankruptcy process was sufficient
“cause” for relief fromthe automatic stay. Second, Appell ant

argued relief was appropriate pursuant to section 362(d)(2)



because Debtors | acked equity in the property and the property
was not necessary to reorganization. Alternatively, Appellant
sought dism ssal for “cause” pursuant to section 1307(c).

In support of its argunents for relief fromthe
automati c stay pursuant to section 362(d)(1), or dismssal,
pursuant to 1307(c), Appellant contended that the transfer from
Truitt to Debtors solely to prevent the schedul ed Sheriff’'s Sal e
was sufficient evidence of “bad faith” to justify lifting the
automatic stay or dismssing the case entirely. 1In support of
its argunment for relief pursuant to section 362(d)(2), |ack of
equity was not disputed. Further, Appellant contended that the
property was not necessary to reorganization because Debtors’
retention of the property woul d cause any attenpt at
reorgani zation to fail. In support of this argunment Appell ant
referenced paragraphs 17 and 18 of the Truitt nortgage which
provi de:

17. Transfer of the Property or a Beneficial Interest in

Borrower. If all or any part of the Property or any

interest in it is sold or transferred (or if a

beneficial interest in Borrower is sold or transferred

and Borrower is not a natural person) wthout Lender's
prior witten consent, Lender may, at its option,
require imedi ate paynent in full of all sums secured
by this Security Instrument. However, this option
shall not be exercised by Lender if exercise is

prohi bited by federal |law as of the date of this

Security Instrunent.

| f Lender exercises this option, Lender shall give

Borrower notice of acceleration. The notice shal

provide a period of not |ess than 30 days fromthe date

the notice is delivered or nmailed wthin which Borrower
nmust pay all sums secured by this Security Instrunent.
|f Borrower fails to pay these sunms prior to the
expiration of this period, Lender may invoke any
remedi es permtted by this Security Instrunment w thout

5



further notice or demand on Borrower.

18. Borrower's Right to Reinstate. |f Borrower neets
certain conditions, Borrower shall have the right to
have enforcenment of this Security |nstrunent

di scontinued at any time prior to the earlier of: (a)
5 days (or such other period as applicable | aw may
specify for reinstatenent) before sale of the Property
pursuant to any power of sale contained in this
Security Instrunment; or (b) entry of a judgnent
enforcing this Security Instrument. Those conditions
are that Borrower: (a) pays Lender all sunms which then
woul d be due under this Security Instrunent and the
Note as if no acceleration had occurred; (b) cures any
default of any other covenants or agreenents; (c) pays
all expenses incurred in enforcing this Security

| nstrunent, including, but not limted to, reasonable
attorneys' fees; and (d) takes such action as Lender
may reasonably require to assure that the lien of this
Security Instrunent, Lender's rights in the Property
and Borrower's obligation to pay the sunms secured by
this Security Instrunent shall continue unchanged.

Upon reinstatenment by Borrower, this Security

I nstrument and the obligations secured hereby shal
remain fully effective as if no accel eration had
occurred. However, this right to reinstatenment shal

not apply in the case of acceleration under paragraph
17.

Li ppolis, 216 B.R at 383 (enphasis added). Appellant argued
that two nortgage defaults had occurred, one when paynents becane
del i nquent, and a second when the property was transferred from
Truitt to Debtors. Appellant contended that reorgani zati on was
i mpossi bl e because Debtors could not cure the second default
absent a re-transfer to Truitt.

The Bankruptcy Court denied Appellant’s Mtion finding
that Debtors had the right, under both federal and state law, to
cure the Truitt nortgage defaults. The Bankruptcy Court found
under federal |aw that section 1322(c)(1), incorporating section
1322(b)(3), gave Debtors the right to cure the nortgage default.
11 U.S.C. 8§ 1322. Further, the Bankruptcy Court found that

6



Debtors were “terre-tenants” who, under the | aw of Pennsyl vani a,

were entitled to cure Truitt’s nortgage default. |In re Lippolis,

216 B.R 378, 384 (E.D. Pa. 1997)(citing Marra v. Stocker, 615

A . 2d 326 (Pa. 1992)(defining “terre tenant” as “one who purchases
and takes | and subject to the existing lien of a nortgage or
judgnment against a former owner”)(citing 41 Pa.C S. A 8§ 404)); 21
Pa.C.S. A 88 733, 734.

On appeal , Appellant contends that this concl usion of
| aw i s erroneous because even if Marra applies, Debtors cannot
cure the nortgage default absent a transfer back to Truitt, and
because Pennsyl vani a | aw does not allow “terre-tenants” to assune
a nortgage obligation. Each argunent is discussed bel ow.

Appel I ant concedes that Chapter 13 generally allows for
the cure of a pre-petition nortgage default on a cl ai msecured by
the debtor’s principle residence. 11 U S.C. 8§ 1322. Appell ant
argues that under the facts of this case, however, Debtors are
unable to cure the nortgage default.

“Cure” is not defined in the Bankruptcy Code. “Curing
a default" under the Bankruptcy Code "neans taking care of the
triggering event and returning to pre-default conditions.” Inre

Li berty Warehouse Assocs. Partnership, 220 B.R 546, 548 (Bankr.

S DNY. 1998)(citing DiPierro v. Taddeo, 685 F.2d 24, 26-27 (2d

Cr. 1982). Wen a default is cured, its consequences are
nullified. 1d. Appel |l ant correctly argues that “cure” in this
case would require a re-transfer of the property to Truitt. Wre

Debtors to re-transfer the property to Truitt, they would then be



unabl e to cure the default as Debtors out of title. Inre
Wal ker, 171 B.R 197, 209 (Bankr. E.D. Pa. 1994). Thus, “cure”
in this case is inpossible.

In Marra, the Pennsylvania Suprene Court construed the
Loan Interest and Protection Law (“Act 6") to require a
“residential nortgage |lender” to give “actual,” and not nerely
“technical,” notice of its intent to foreclose and of the right
to cure the default, to a successor record property owner who
gives the lender notice of their ownership interest in the
property. Mrra, 615 A 2d at 329. The inportant aspect of this
hol di ng was the requirenent of “actual,” rather than “technical,”
notice for all nortgage defaults whether nonetary or of any other
nature. 1d.

The Marra holding is based on the Act 6’s definition of
“residential nortgage debtor,” which provides, “a non-corporate
borrower who is obligated to a residential nortgage | ender to

repay in whole or in part a residential nortgage and a successor

record owner of the property, if any, who qgive notice thereof to

the residential nortgage lender.” 41 Pa.C. S.A 8 101 (enphasis

added); Marra, 615 A 2d at 328 (enphasis in original). Act 6
defines “residential nortgage” as “an obligation to pay a sum of
noney in an original bona fide principal anount of fifty thousand
dollars ($50,000) or less . . .” 41 Pa.C.S.A § 101

Appel I ants nortgage obligated Truitt to pay a principal
amount of $118,800.00. This amount is far in excess of

$50, 000. 00, thus, the nortgage is not a “residential nortgage,”



neither Truitt nor Debtors are “residential nortgage debtors,”
and Appellant is not a “residential nortgage |ender.” 41
Pa.C.S.A. 8 101. Act 6 and the Marra decision are inapplicable
to this case; the Bankruptcy Court erred in finding otherw se.

An alternative basis for the Bankruptcy Court’s denial
of Appellant’s Mtion was sections 733 and 734 of Title 21 of the
Pennsyl vani a Statutes. Those sections provide:

8§ 733. Assignnent on tender of noney due

It shall be Iawful for any person or persons,
natural or artificial, holding | ands encunbered by a
nort gage, judgnent, recogni zance, or other security,
after the sane shall becone due and payable, his or
their agent, attorney, or terre tenant, to tender to
t he owner or owners of such nortgage, judgnent,
recogni zance, or other security, the full sum of noney
due thereon, including interest and any other charges
due, and, upon such tender, to require the owner or
owners to assign and transfer to such person or persons
as the owner of the encunbered property nmay name, such
nort gage, judgnent, recogni zance, or other security.
Such assignnent shall create no personal liability on
the part of the assignor, by way of inplied warranty,
or otherw se, and any such assignnment shall be w thout
recourse

8§ 734. Failure or refusal to assign; court to enforce

In case the hol der of any such nortgage, judgnent,
recogni zance, or other security, shall fail or refuse,
on such tender being nmade, to execute and assignnent or
transfer as required, it shall be the duty of the court
of conmmon pleas of the county in which said nortgage,

j udgnment, or recogni zance or other security shall cease
fromthe day of such tender until the assignnment shal
be executed and delivered. The court shall al so nake
such further decree as to costs as justice and equity
may require. No such decree shall be entered unless it
shal | appear to the court that all parties hol ding any
interest in the | ands so encunbered have joined in the
application for the assignnment of such nortgage,

j udgnment, recogni zance, or security.

21 Pa.C. S. A 88 733, 734. The Bankruptcy Court found that



Debtors were terre tenants, and that these statutes “provide
terre tenants with a right to pay off the nortgage on their
property, and obligates Equity to recogni ze the assi gnnment at

issue.” Inre Lippolis, 216 B.R at 384. Wen conbined with the

unwai vabl e right to cure defaults found in Act 6, the Bankruptcy
Court concluded that Debtors had an absolute right to cure the
nortgage default without a transfer back to Truitt, rendering the
conflicting provisions of paragraphs 17 and 18 of the nortgage
unenforceable. This conclusion is erroneous.

| have al ready determ ned that Debtors are incapabl e of

curing the nortgage default while retaining the property. See

supra Part I11.A | have also held that Act 6 is inapplicable to
this case. See supra Part II1.A | further find that sections

733 and 734 of Title 21 do not allow terre tenants, such as
Debtors, to assunme the nortgage paynents of another. Rather
t hose sections allow a terre tenant to pay off a note in full,
and then assune ownership of the nortgaged property by requiring
the owner of the nortgage securing the note, to transfer or
assign the nortgage to them Debtors have not paid off
Appellant’s note in full, therefore, they cannot require
Appel lant to assign the nortgage to them Sections 733 and 734
do not apply to this situation.

As soon as Debtors filed their Chapter 13 petition,
Appel I ant sought relief fromthe automatic stay pursuant to
section 362(d) of the Bankruptcy Code, which provides in rel evant

part:

10



(d) On request of a party in interest and after notice
and a hearing, the court shall grant relief fromthe
stay provided under subsection (a) of this section,
such as by term nating, annulling, nodifying, or
condi tioning such stay -
(1) for cause, including the | ack of adequate
protection of an interest in property of such
party in interest; or

(2) with respect to a stay of an act agai nst
property under subsection (a) of this section, if-

(A) the debtor does not have an equity in
such property and

(B) such property is not necessary for an
effective reorgani zati on.

11 U S.C. 8§ 362(d)(1)-(2). Alternatively, Appellant sought
di sm ssal pursuant to section 1307(c) which allows a case to be
di sm ssed “for cause.” Each argunment is discussed bel ow.

1. 362(d)(1).

The Bankruptcy Code provides no definition of what
constitutes “cause” for relief, thus, the bankruptcy court is
left to make this determ nation on a case-by-case basis. Inre

| ngebr et hsen, Nos. 97-7115, 93-20861, 1998 W. 351730, at *3 (E.D

Pa. June 24, 1998)(citing daughton v. Mxson, 33 F.3d 4, 5 (4th

Cr. 1994)). *“Utimtely, the decision to grant relief fromthe
stay is in the sound discretion of the bankruptcy court.” |[In re

Aick, 221 B.R 146, 160 (E.D. Pa. 1998)(citing In re Colonia

Center Inc., 156 B.R 452, 459 (Bankr. E.D. Pa. 1993). This

Court may reverse the bankruptcy court’s determ nation of whether
to lift the automatic stay only for an abuse of discretion.

Thomas v. Universal Am Mrtgage, Nos. 97-3995, 97-4001, 97-4123,

11



97-5408, 1998 W. 57523, at *3 (E.D. Pa. Feb. 6, 1998) (citing In
re Sonnax Indus., Inc., 907 F.2d 1280, 1288 (2d Cir.1990))

Filing a bankruptcy petition in “bad faith” is
sufficient cause for relief fromthe automatic stay pursuant to

section 362(d)(1). In re Nelson, 66 B.R 231, 236-37 (granting

relief fromstay under 362(d)(1) for “cause” due to “abuse and
m suse of bankruptcy jurisdiction”), aff’d, 838 F.2d 1207 (3d
Cir. 1988); In re Duvar Apt., Inc., 205 B.R 196, 200 (B.A. P 9th

Cir. 1996); Matter of Trident Assoc. Ltd. Partnership, 52 F.3d

127, 131 (6th Gr. 1995), cert. denied, 516 U S. 869 (1995); In

re Conference of African Union First Col ored Methodi st Protestant

Church, 184 B.R 207, 218 (Bankr. D. Del. 1995)(citing In re
D xi e Broadcasting, Inc., 871 F.2d 1023, 1027 (11th Cr. 1989),

cert. denied, 493 U.S. 853 (1989)). But cf., Taylor v. Federal

National Mdrtgage Assoc., 96 B.R 584, 591 (Bankr. E.D. Pa.

1989) (expressing disbelief that there is any “good faith”

requi renent as a condition of the filing of a Chapter 13 case).
Al t hough the weight of authority is in favor of lifting the
automatic stay for “cause” consisting of “bad faith” in filing a
Chapter 13 petition, the Bankruptcy Court for the Eastern
District of Pennsylvania has steadfastly refused to accept that
there is any “good faith” requirenment as a condition of filing a

Chapter 13 case. E.g., Taylor, 96 B.R at 591. | hold that a

“good faith” requirenent is inherent in any court proceeding,
bankruptcy or otherw se, and therefore, relief fromthe automatic

stay is appropriate when a bankruptcy petition is filed in “bad

12



faith.”
“Debtors and their attorneys face penalties under
vari ous provisions for engaging in inproper conduct in bankruptcy

proceedings.” Taylor v. Freeland & Kronz, 503 U. S. 638, 644

(1992)(citing 11 U.S.C. 8 727(a)(4)(B) (authorizing denial of

di scharge for presenting fraudulent clains); FED. R BANKR PRO.
1008 (requiring filings to "be verified or contain an unsworn
decl aration” of truthful ness under penalty of perjury); FED. R
BANKR. PrRO 9011 (authorizing sanctions for signing certain
docunents not "well grounded in fact and ... warranted by
existing law or a good faith argunment for the extension,
nodi fi cation, or reversal of existing law'); 18 U S.C. § 152
(inposing crimnal penalties for fraud in bankruptcy cases)). To
allow a Debtor to file a petition in bad faith and still enjoy
Chapter 13's automatic stay would encourage illicit filings and
run counter to the above-quoted provisions of the Code which were
designed to deter inproper conduct. For these reasons, | hold
that relief fromthe automatic stay may be granted if it is
determ ned that a petition was filed in “bad faith.”

In this case Christine Lippolis testified unequivocally
that the sole purpose of the transfer from Truitt and subsequent
bankruptcy filing was to protect the property from forecl osure.
N.T. 12/11/97 at 41.) Several courts have held that “a petition
in bankruptcy is filed in bad faith when the relief sought by the
filing is exclusively the operation of an automatic stay in order

to prevent a foreclosure.” Nelson, 66 B.R at 235 (citing Mtter

13



of 299 Jack-Henp Assocs., 20 B.R 412 (Bankr. S.D.N. Y. 1982)); In

re Rye, 54 B.R 180, 182 (Bankr. D.S.C. 1985)(citing California

Mort gage Services v. Yukon Enters., Inc., 39 B.R 919, 921

(Bankr. C.D. Cal. 1984); Meadowbrook Investors Goup v. Thirtieth

Place, Inc., 30 B.R 503 (B.A P. 9th Cr. 1983)); In re Zed,

Inc., 20 B.R 462 (Bankr. N. D.Cal. 1982); Inre Alison Corp., 9

B.R 827 (Bankr. S.D.Cal. 1981)).

It is undisputed that the sole reason for Debtors
bankruptcy was to invoke the automatic stay and prevent the
schedul ed Sheriff’'s Sale. This is an abuse of the bankruptcy
process which will not be tolerated. Appellant’s Mtion for
Relief fromthe Automatic Stay shoul d have been granted on this
basis alone. It was an abuse of discretion for the Bankruptcy
Court to find otherw se, therefore, | reverse.

2. 362(d)(2).

To obtain relief fromthe automatic stay pursuant to
section 362(d)(2), Appellant nmust show that Debtors have no
equity in the property and that the property is not necessary for
the effective reorgani zation of the debtor. 11 U S. C 8§
362(d)(2). Appellant carried its burden of show ng that Debtors
have no equity in the property when Christine Lippolis testified
that the property was worth no nore than $ 132, 000.00 and a
representative of Appellant testified that a payoff bal ance of
$147,994. 38 rermai ned on the loan. 11 U S.C. 8§ 362(g)(1); Inre
| ndi an Pal ms Assocs. Ltd., 61 F.3d 197, 207 (3d Cir.

1995) (defining equity as “the value of a property above al

14



secured liens”). Indeed, Debtors concede “the outstanding |oan
bal ance exceeds the current fair market value of the collateral.”
Bankr. Rec. Ex. 12 at unnunbered page 2.

Havi ng established | ack of equity, the burden then
shifted to Debtors to prove that the property was necessary for
an effective reorganization. 11 U S.C. 8 362(g)(2). To neet
this burden, Debtors argued that the property was necessary for
reorgani zation as the sole residence of Debtors and their five
m nor children who were enrolled in the |ocal school district.

In support of this argunment, Debtors cite In re Crunpton for the

proposition that a “debtor’s desire to retain a particular,
uni que hone may be a great source of personal satisfaction and a
forecl osure may preclude future honme ownership, which are
significant human val ues regardi ng which we subnmit that a
bankruptcy court should be loath to second guess a debtor.” 73
B.R 800, 811 (Bankr. E.D. Pa. 1987).

Wil e Crunpton supports Debtors’ contention, |ater
cases fromthis district have held that a better approach is
“cl ose exam nation of debtor’s notive testinony” to get to “the

heart of the termnecessary.” 1In re Kehm 90 B.R 117, 122

(Bankr. E.D. Pa. 1988). Normally, this entails the presentation
of evidence that retention of the hone is necessary for
reorgani zati on because no conparable housing is avail able or
because the hone is necessary to the debtor’s business. |d.

(citing Inre Roselli, 10 B.R 665, 667 (Bankr. E.D. Pa.

1981)(lifting stay for failure to present such evidence)). At

15



t he Decenber 11, 1997 hearing, Debtors failed to present any

evi dence whi ch showed the property was necessary for

reorgani zation. Wre dism ssal not appropriate on other grounds,
| would remand this matter to allow the Bankruptcy Court to make
further factual findings regarding the Debtors’ notives and the
avai l ability of conparable housing, however, this is unnecessary
due to the outcone of other issues presented herein.

3. 1307(c) .

Appel lants alternative Mdtion to Dismss is based on
section 1307(c) which allows a case to be dism ssed “for cause.”
11 U.S.C. § 1307(c). The Third Grcuit Court of Appeals has
explicitly held that |ack of good faith in filing a bankruptcy

petition is sufficient cause for dismssal. Inre Lilly, 91 F. 3d

491, 493 (3d Gr. 1996). As discussed above, Debtors acted in
bad faith by filing for bankruptcy solely to invoke the automatic
stay and prevent foreclosure. See supra Part I11.A 1.

Sufficient cause for dism ssal pursuant to section 1307(c)

exists, therefore |I reverse that portion of the Bankruptcy
Court’s Order dated January 8, 1997.

B. Appellant’s pbjections to Debtors’ Chapter 13 Pl an.

Appel | ant objected to Debtors’ Plan contending (1) that
it failed to conply with section 1325(a)(5)(B) because it did not
propose paynent of Appellant’s entire claimover its five-year
anticipated |life and (2) that the Debtors would not be able to
make all paynments contenplated by it as required by section 1325

(a)(6). 11 U.S.C. § 1325(a)(5)(B), 1325(a)(6). The Bankruptcy

16



Court overrul ed both objections finding section 1325(a) (5) (B)
i nappl i cabl e because Debtors’ proposed a “cure plan” not a
“payoff plan” and finding that Debtors’ plan was feasible under
section 1325(a)(6) because Debtors’ had taken significant steps
to increase their income. Both of Appellant’s objections are
di scussed bel ow.

1. 1325(a) (5) (B)

Appel | ant contends that because Debtors’ Plan only
proposed paynment of the pre-petition arrearage during the life of
the Plan, with regul ar post-petition paynents toward the
remai ni ng bal ance due, rather than paynent of Appellant’s entire
claimduring the life of the Plan, the Plan could not be
confirmed. 11 U . S.C. 8§ 1325(a)(5)(B). The Bankruptcy Court
found section 1325(a)(5)(B) inapplicable because Debtors’
proposed a “cure plan” as opposed to a “payoff plan” and instead
relied on section 1322(b)(3) to hold that Debtors’ could cure the
defaults giving rise to a lien on their residence. Appellant
di sputes this conclusion of law, | agree that it is erroneous.

Confirmation of a Chapter 13 Plan is required if the
Plan neets all the requirenents of section 1325. 11 U S.C 8§
1325. One of the requirenments of section 1325 is that the
contents of the Plan conply with section 1322. 11 U S.C
1325(a)(1). GCenerally, sections 1322(b)(3) and (5) allow debtors
to cure pre-petition nortgage defaults. 11 U S.C 88 1322(b)(3),
(5). “Section 1322(b)(3) allows for curing default on short-term

nort gages, while [section] 1322(b)(5) allows for curing long-term
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nort gages on which the final paynent is due after the due date of

the final paynment under the Chapter 13 plan.” United States v.

Easl ey, 216 B.R 543, 546 (WD. Vir. 1997). The Truitt nortgage
is long-term thus, section 1322(b)(5), not section 1322(b)(3),
is applicable.

Section 1322(b)(5) allows “for the curing of any
default within a reasonable tine and mai nt enance of paynents
while the case is pending on any . . . secured claimon which the
| ast paynent is due after the date on which the final paynent
under the plan is due.” 11 U S.C 81322 (b)(5). As discussed
above, Debtors cannot cure the Truitt nortgage default while
retaining title to the property, thus, the default will not be
cured within a reasonable tinme. For this reason, the Plan should
not have been confirned, however, because the entire Chapter 13
case shoul d have been di sm ssed pursuant to section 1307(c), see
supra Part I11.A 3, | will sinply vacate the Bankruptcy Court’s
Order dated August 18, 1998.

2. 1325 (a)(6).

Section 1325 (a)(6) requires a Chapter 13 Plan to be
“feasible.” This requires that it be reasonably |ikely for
Debtors’ “to nake all paynents under the plan and to conply with
the plan.” 11 U S.C. 8§ 1325 (a)(6). Appellant contends that
Debtors’ Plan should not have been confirmed because it is
unlikely that Debtors wll be able to fund their heavily back-
| oaded PI an.

Feasibility is a question of fact which cannot be
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overturned unless clearly erroneous. Federal Nat’'l Mrtgage

Assoc. v. Edward A Ferreira, 223 B.R 258, 262 (D. R I

1998) (citing Peerless Ins. Co. v. Rivera, 208 B.R 313, 315

(D.R 1. 1997)). The Bankruptcy Court found both Debtors hoped to
increase their inconme and took significant steps to do so by
returning to school and finding new enploynent. “[A] plan
showing a small deficit between current income and expenses nay
be feasible if there is a reasonable |ikelihood that the debtor's
income will increase or that his expenses will dimnish.”
Ferreira, 223 B.R at 263. It cannot be said that this factua
finding was clearly erroneous, however, because the entire
Chapter 13 case shoul d have been di sm ssed pursuant to section
1307(c), see supra Part I11.A 3, | will sinply vacate the
Bankruptcy Court’s Order dated August 18, 1998.
VI . CONCLUSI ON.

For the foregoing reasons, | find that the Bankruptcy
Court abused its discretion in the follow ng manner: (1) failing
to lift the automatic stay for “cause” pursuant to section
362(d)(1); (2) failing to determ ne the Debtors’ notives and the
avai lability of conparabl e housing pursuant 362(d)(2); and (3)
failing to dism ss Debtors’ Chapter 13 petition for “cause”
pursuant to section 1307(c). The Order of the Bankruptcy Court
dated January 7, 1998 is reversed and remanded with directions to
di smi ss Debtors’ Chapter 13 petition for “cause” pursuant to
section 1307.

| further find that the Bankruptcy Court commtted
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reversible error in overruling Appellant’s Cbjection to Debtor’s

Chapter 13 plan and hol ding that Debtors were capable of curing

the Truitt nortgage default pursuant to section 1322(b)(3). Yet,

because the entire Chapter 13 case shoul d have been di sn ssed

pursuant to section 1307(c), see supra Part I11.A 3, | wll

sinply vacate the Bankruptcy Court’s Order dated August 18, 1998.
An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In the Matter of: : CIVIL ACTI ON
JOSEPH J. and :
CHRI STINE A. LI PPOLIS, : NO. 98-4911
Debt or s. :
ORDER

AND NOW this 28th day of Decenber, 1998, it is hereby
ORDERED t hat the Bankruptcy Court’s Order dated January 7, 1998
i s REVERSED and REMANDED with directions to DISM SS Debtors’
Chapter 13 Petition and The Bankruptcy Court’s Order dated August
18, 1998 is VACATED.

BY THE COURT:

Robert F. Kelly, J.



