IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

United States of Anerica : CRI M NAL ACTI ON

Pedro Fal u : NO. 98- 401

MEMORANDUM

Padova, J. Decenber _ , 1998

On Septenber 3, 1998, Defendant Pedro Falu pled not guilty
to the one-count Indictnment for violation of 18 U . S.C. §
922(g) (1), felon in possession of a firearm Before the Court is
Defendant’s Motion to Suppress Statenents. Based on the evidence
presented at the suppression hearing held on Decenber 8, 1998 and
for the reasons set forth below, the Court will grant Defendant’s
Motion and wll suppress all statenents made by the Defendant to
Drug Enforcenent Authority (“DEA’) Special Agent Carl G ardinell

and DEA Special Agent M chael Laravia.

FACTS

On Decenber 8, 1998, an evidentiary hearing was held on
Def endant’ s Motion to Suppress Statenments. At that hearing, DEA
Special Agents G ardinelli and Laravia, as well as the Defendant,
testified. |In addition, the Court received into evidence the

foll owing exhibits: Laravia s Report of Investigation, titled
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“Conversation with Pedro Falu on 7-21-98" (DEA Form 6);
G ardinelli’s Report of Investigation, titled “Interview of Pedro
Falu and Maria Rivas-Perez on July 21, 1998" (DEA Form#6); a
bl ank DEA Form 13, “Statenent of R ghts and Wi ver”; Excerpts
fromthe DEA manual; Gardinelli’s rough notes fromhis July 21,
1998 interview of the Defendant. The followi ng rendition of the
facts is based on this evidence.

On July 21, 1998 at approximately 1:23 a.m a search warrant
was executed at 3901 Roosevelt Boul evard, Apartnent 5-B,
Phi | adel phia, PA. During the execution of that warrant, $223, 000
in US. currency and two sem -automati c weapons were sei zed.
Def endant Falu was arrested at the scene. He was in the
apartnment with his girlfriend, Maria Rivas-Perez. At the tine of
t he execution of the search warrant, Falu and his girlfriend were
in the living roomabout to have sex, and Falu was naked.

After the residence had been secured by a SWAT team
G ardinelli entered the apartnent. He was assisting with the
investigation and in this limted role, was assigned to get
personal information from Falu. According to Gardinelli, before
he asked Fal u any questions, he read Falu his Mranda' rights
froma card that he keeps in his wallet. He then asked Falu if
he understood his rights and Falu answered “yes.” He then asked

Falu if he was willing to answer sone questions, and Fal u

'Mranda v. Arizona, 384 U.S. 436, 86 S. C. 1602 (1966).
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answered “yes.” As part of the questioning, Gardinelli asked
Falu to state his address and then asked himto state his
parents’ address. Wen Falu gave the sane address for both,
G ardinelli said to Falu, “You still live with your parents!
What do you do for privacy when you're with your girlfriend?”
Falu replied, “No nan, | stay here and other places."”?

According to Falu, G ardinelli never advised himof his
ri ghts before questioning him Because of the nunber of agents
that burst into the apartnent with their weapons drawn and Falu' s
conprom sing situation involving his girlfriend, Falu was “shook”
and “nervous” at the time of his arrest and interview wth
G ardinelli. He also had snoked “pot” that night.

G ardinelli did not have a DEA 13 formw th hi mand never
got Falu to sign a DEA 13 waiver of rights formwaiving his right
to remain silent or to have counsel present.® In the notes that
G ardinelli nmade of his interviewwth Falu, Gardinelli did not
i ndicate that he had advised Falu of his rights and that Falu had

wai ved those rights. Simlarly, in the DEA 6 that G ardinelli

During his direct and cross exam nation, G ardinelli
testified that Falu replied, “No man, | live here and | |ive
there.” After repeated questioning and after being shown the DEA
6 that he had witten, in which he reported that Falu had
replied, “No man, | stay here and other places,” G ardinelli
changed his testinmony to conport with the DEA 6.

*According to G ardinelli, he did not have Falu sign a DEA
13 because he was not interview ng Falu but was just obtaining
personal history information fromhim
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prepared concerning his interviewwth Falu, Gardinelli did not
i ndi cate that he had advised Falu of his rights and that Falu had
wai ved those rights.

The DEA Manual sets forth guidelines for interview ng
def endants. Section 6641.31 provides in relevant part as
fol |l ows:

A Prior to interview ng the defendant, he nust be
advi sed of his constitutional rights as follows (using
DEA Form 13a or 13b):

-Before we ask you any questions, you nust
under st and:

-You have the right to remain silent.

- Anyt hi ng you say can be used against you in
court.

-You have the right to talk to a |lawer for advice
bef ore we ask you any questions, and to have himwth
you during the questioning.

-If you cannot afford a |lawer, one will be
appoi nted for you before any questioning, if you w sh.

-Do you under st and?

-Are you wlling to answer sone questions?

NOTE: A “Mranda interrogation has been defined as “any
words or actions on the part of the police that the
pol i ce should know are reasonably likely to elicit an
incrimnating response fromthe subject.” (Rhode
Island vs. Innis, 100 S. C. 1682 (1980)). Therefore,
unl ess made spontaneously and w thout solicitation by

t he agent, any self-incrimnating statenments made by
the defendant without first being advised of these
rights will probably be deened inadm ssi bl e.

* * %
D. If the defendant elects to waive his rights, then a
full, witnessed interview w || be conducted,

culmnating in a signed statenment. . . .

NOTE: Where a defendant is reinterviewed, he should be
advi sed of his rights at the start of each such

i nterview.

(DEA Manual at 331-32.)

G ardinelli acknow edged that at the time he questioned



Fal u, he knew that the investigation involved possessi on charges
and that the fact of where Falu lived was critical to the
investigation. Gardinelli also acknow edged that a signed
statenent shoul d be secured when interview ng soneone.

According to Special Agent Laravia, at about 10:30 or 11:00
a.m on July 21, 1998, he processed and fingerprinted Falu. He
spent about 20 to 30 mnutes with Falu. According to Laravia, as
soon as Falu cane in the roomto be fingerprinted, he cane over
to Laravia and said “lI don’t like that guy. He'll get ne killed
on the streets.” Falu was referring to Agent Nitti. Falu also
told Laravia that he could get the authorities a | ot nore noney
if he was not incarcerated and that the noney that had been
sei zed was “chunp change.” Laravia was under the general
i npression that Falu wanted to cooperate with the authorities.
During his testinony, Falu denied making any comments to Laravi a.

Al t hough Laravia was unable to renenber other details of his
conversation with Falu, he did renenber that at sone point he
changed the topic of conversation by asking Falu if he had
consi dered going for a weapon at the tine of his arrest.
According to Laravia, Falu responded that he had; Laravia then
told Falu that he could have gotten shot, and Falu responded t hat
that was why he did not go for a gun. According to Laravia, he
had asked Fal u about the weapons because Laravia had renenbered a

comment made by one of the SWAT team nenbers that, before Falu



was handcuffed, it seened as though Falu had consi dered going for
one of the handguns found in the apartnent. During his
testinony, Falu al so denied having had a conversation with
Laravi a about going for a weapon.

Laravia testified that he had been at the scene when Falu
had been arrested and the weapons and noney had been sei zed.
According to Laravia, when he asked Falu the question about
weapons, he was referring to the weapons found at the scene.
Laravia also testified that although he knew that Falu s arrest
had i nvol ved the sei zure of weapons, he thought Falu had been
arrested on a charge related to the noney that had been sei zed.

Laravia admtted that he never advised Falu of his Mranda
rights. He stated that he does not give Mranda warnings if he
is just fingerprinting soneone. At the tinme he asked Fal u about
reaching for a gun, he did not know if Falu had been given his
M randa warni ngs by any other agent. Al though Laravia
acknow edged that the DEA Manual contained the directive that a
def endant nust be given fresh Mranda warni ngs before a Def endant
is re-interviewed, Laravia stated that he did not give Falu such
war ni ngs because he did not believe that he was interview ng

Fal u.

1. LEGAL STANDARD

Wth respect to Falu's statenent to G ardinelli, the



Gover nnment concedes that it has the burden of proving by a
preponderance of the evidence (1) that Gardinelli gave M randa
warnings to Falu, (2) that Falu waived his right to remain silent
and his right to counsel, and (3) that Falu' s waiver was nmade

voluntarily, knowi ngly, and intelligently. Colorado v. Connelly,

479 U. S. 157, 168, 107 S. C. 515, 522 (1986); Mran v. Burbine,

475 U.S. 412, 421, 106 S. . 1135, 1140-41 (1986); United States

v. Dixon, Cv.A No. 98-28, 1998 W. 408820, at *3 (E.D. Pa. July
16, 1998). To determ ne whether a waiver was made voluntarily,
knowi ngly, and intelligently, the Court nust consider “the

totality of the circunstances.” United States v. Vel asquez, 885

F.2d 1076, 1086 (3d Cr. 1989). The facts of each particular
case nust be exam ned, including the background, experience and
conduct of the suspect. |d.

Wth respect to Falu's statenent to Laravia, the Court’s
inquiry nmust focus initially on the definition of “custodial
interrogation.” The Suprene Court defined the termas foll ows:

[ T] he M randa safeguards cone into play whenever a
person in custody is subjected to either express
questioning or its functional equivalent. That is to
say, the term‘interrogation’ under Mranda refers not
only to express questioning, but also to any words or
actions on the part of the police (other than those
normal |y attendant to arrest and custody) that the
police should know are reasonably likely to elicit an
incrimnating response fromthe suspect. The latter
portion of this definition focuses primarily upon the
perceptions of the suspect, rather than the intent of
the police. This focus reflects the fact that the

M randa saf eguards were designed to vest a suspect in
custody with an added neasure of protection against
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coercive police practices, without regard to objective
proof of the underlying intent of the police. A
practice that the police should know is reasonably
likely to evoke an incrimnating response froma
suspect thus anobunts to interrogation.

Rhode Island v. Innis, 446 U. S. 291, 300-01, 100 S. C. 1682,

1689-90 (1980). The Suprene Court has further refined the
definition of the “functional equivalent” prong of the Mranda
test. “[Clustodial interrogation for purposes of Mranda

i ncl udes both express questioning and words or actions that,
given the officer's know edge of any special susceptibilities of
t he suspect, the officer knows or reasonably should know are
likely to have ... the force of a question on the accused, and
therefore be reasonably likely to elicit an incrimnating

response.” Pennsylvania v. Miniz, 496 U.S. 582, 601, 110 S. C.

2638, 2650 (1990)(citation and quotation omtted).

I11. DI SCUSSI ON

A. Falu's Statenent to G ardinelli

The CGovernnent’s case against Falu is based on the theory
that Falu constructively possessed the weapons that were seized
during the execution of the search warrant at 3901 Roosevel't
Boul evard, Apt. 5-B. In support of its case against Falu, the
Government seeks to introduce the incul patory statenent nade by
Falu that he “stayed here [i.e., 3901 Roosevelt Boul evard, Apt.

5-B] and ot her places.” The Governnent contends that



G ardinelli gave Falu his Mranda warnings and that Falu waived
his right to remain silent and to have counsel present during
questioning. Falu denies that G ardinelli advised himof his
rights and that he waived his rights.

The Court finds that the evidence as to whether G ardinelli
gave Falu his Mranda warnings does not tip the scales in favor
of the Governnent, as it nust in order for the Governnment to neet
its burden of proof on this issue. In reaching this decision,
the Court does not nmean to suggest that it disbelieves

Gardinelli’s testinony. Rather, the Court finds itself in a

state of equipoise with respect to weighing the evidence. In
this regard, the testinony of Gardinelli and Falu conflicts on
the critical issue of whether G ardinelli gave Mranda warni ngs

to Falu. Moreover, there is a conplete absence of docunentary
evidence to corroborate Gardinelli’s testinony that he gave

M randa warnings to Falu. The Court finds that it is
particularly significant that Gardinelli did not include any
reference to Mranda warnings in his notes of his questioning of
Falu. Gardinelli is a Special Agent of the DEA and has served
as a Special Agent for three years. As such, he is well aware of
the i nportance of M randa warnings and of the directives
contained in the DEA manual to secure a witten waiver of rights
prior to interview ng a defendant.

Under these circunstances, the Court finds that the



Government has not proved by a preponderance of the evidence that
Fal u was advised of his rights before G ardinelli questioned
him#* Therefore, the Governnment cannot use at trial the

i ncul patory statenent by Falu to Gardinelli.

B. Falu's Statenents to Laravia

The Governnent advances several argunents in an attenpt to
defeat the Defendant’s Mdtion to suppress statenents by Falu to
Laravia. The Court wll address each of these argunents in turn.

First, the Governnent argues that Falu' s statenents to
Laravia were made as part of routine booking procedures and,
therefore, Laravia was not required to re-advise Falu of his

rights. In this regard, the Suprene Court in Pennsylvania v.

Muni z held that “questions regarding [the defendant’s] nane,
address, height, weight, eye color, date of birth, and current
age do not qualify as custodial interrogation . . . nerely
because the questions were not intended to elicit information for

i nvestigatory purposes.” Pennsylvania v. Miniz, 496 U S. at 601,

“I'n light of the Court’s ruling, it is not necessary for the
Court to reach the issues of whether Falu waived his rights and
whet her the waiver was made voluntarily, know ngly, and
intelligently. The Court notes, however, that for the sane
reasons as set forth above, the Governnent also failed to prove
by a preponderance of the evidence that Falu waived his rights.
In addition, the record devel oped at the Decenber 8 hearing is
devoi d of any evidence that Falu knowi ngly and intelligently
wai ved his rights. Falu testified that he had been snoking “pot”
the night of his arrest. The Governnent did not elicit testinony
as to Falu s capacity to waive his rights.
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110 S. C. at 2650.

As the CGovernnent acknow edges and as the Suprene Court has
hel d, the recognition of a “booking exception” to Mranda does
not nean that any question asked during the booking process falls
within that exception; w thout obtaining a waiver of the
suspect's Mranda rights, the police may not ask questions, even
during booking, that are designed to elicit incrimnatory
adm ssions. 1d., 496 U S. at 602 n.14. |In other words, “fresh
M randa warni ngs nmust be given if an officer seeks to resune
interrogation during the booking procedure.” (Governnent’'s Qop.
at 5n.1.) Here, Laravia admttedly did not give Falu new
M randa war ni ngs.

The question Laravia asked Falu stands in stark contrast to

the routine booking questions set forth in Pennsylvania v. Miniz.

Laravia s question was not ainmed at obtaining information
necessary to conplete the booking or pretrial process. |nstead,
Laravi a posed a direct question to Falu concerni ng weapons found
at the scene. The booking exception clearly does not apply in
this case. The Court rejects the Governnent’s attenpt to
characterize Laravia s question as “solicitation of pedigree or
booking information.” (Governnment’s Cpp. at 5.)

The Governnent next argues that Laravia’ s questioning of
Fal u does not constitute custodial interrogation, thereby

triggering fresh Mranda warni ngs, because the nature of the
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exchange between Falu and Laravia indicates that Falu did not
percei ve Laravia' s questions as ones designed to elicit
incrimnatory adm ssions. The Governnent relies on [nnis in
argui ng that “the spontaneous, conversational tenor of the
exchange between Fal u and Special Agent Laravia was set by Falu
fromits beginning, when Falu freely and without solicitation
expressed, anong other things, his dislike of the other agents to
Laravia, stating that he could ‘work with’ Laravia. Such an
exchange, interspersed with questions from Speci al Agent Laravia,
was not interrogation, and Falu s consistent willingness to talk
to authorities denonstrates that he did not perceive it as such.”
(Governnent’s Opp. at 6.)

The problemwi th this argunent is that the Governnent
ignores the fact that Laravia posed a direct question to Falu
concerning his charged crine -- that is, whether Falu, a
convicted felon, had constructive possession of the weapons found
in the apartnment. The Governnment intends to use Falu' s response
to Laravia' s question as an incul patory statenent evidencing
Fal u’ s dom nion and control over the weapons seized in the
apartnent. Such direct questioning about Falu's charged crine
custodial interrogation and therefore requires Mranda warnings.
The Court’s finding conports with the Suprene Court’s holding in
Innis that the Mranda safeguards apply to express questi oning,

such as Laravia s questioning of Falu. Rhode Island v. Innis,
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446 U.S. at 300-301, 100 S. C. at 1689-90.

The Governnent conpletely sidesteps this issue and instead
argues that the relevant inquiry is whether Laravia' s question
was the functional equival ent of express questioning about Falu’s
crimes. Even if the Court were to ignore the sinple truth that
Laravi a asked Falu a direct question about his charged crine and
to analyze Laravia s interchange with Falu as the “functi onal
equi val ent” of express questioning, Falu's statenents to Laravia
about the weapons nust still be suppressed. The Court finds that
Laravi a enpl oyed a practice that he should have known was
“reasonably likely to evoke an incrimnating response from
[ Fal u]” and thus anpbunts to interrogation. 1d.

Finally, the Governnent argues that even if it is assuned
that Falu invoked his rights and Laravia' s questions constituted
interrogation, such interrogation was perm ssi bl e because Falu
“evince[d] a willingness and a desire for a generalized
di scussi on about the investigation.” (Governnent OCpp. at 7,

guoting United States v. Vel asquez, 885 F.2d 1076, 1086 (3d Cr.

1989).) In Velasquez, the United States Court of Appeals for the
Third Grcuit (“Third Grcuit”) discussed the two-part test set

forth in O egon v. Bradshaw, 462 U.S. 1039, 1046, 103 S. Ct. 2830

(1983) to determ ne whether a defendant, who has been given his
M randa war ni ngs and has invoked his rights to remain silent and

to have counsel present, may neverthel ess be questioned. In

13



order to use incul patory statenents nade be a defendant under

t hese circunstances, the Governnment nmust prove by a preponderance
of the evidence both that the defendant “initiate[d] hinself
further communi cation, exchanges, or conversations with the
police” and that subsequent events indicate that the defendant

wai ved his Fifth Anmendnent rights. Bradshaw, 462 U. S. at 1044,

103 S. C. at 2834 (quoting Edwards v. Arizona, 451 U S. 477,

485, 101 S. C. 1880, 1885 (1981)). The Governnent concedes that
in this case Laravia never advised Falu of his rights and hence
Fal u never waived his rights. The Governnent argues that
al though the facts of this case differ fromthe Bradshaw
Vel asquez |ine of cases, these cases are instructive neverthel ess
because they further refine the contours of custodi al
i nterrogation.

The Court finds the Governnent’s argunent unpersuasive and

t he Bradshaw Vel asquez |ine of cases inapposite. The Governnent

concedes that fresh Mranda warnings were required if Laravia
resuned the interrogation of Falu during the booking procedure.
Laravia admtted that he did not give Falu his M randa warni ngs.
Mor eover, Laravia asked Falu an express, direct question about
Fal u’ s charged crine, thereby resumng the interrogation of Fal u.
It goes without saying that Falu could not know ngly and
intelligently waive rights when he was never advised of his

rights. For these reasons, the question of waiver is not
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reached. ®

Under the facts of this case, the Court finds that before
gquestioning Falu about the weapons in the apartnent, Laravia was
required to give Falu his Mranda warnings. He did not.
Therefore, the Governnent cannot use at trial Falu's incul patory

statenents to Laravi a.

V. CONCLUSI ON

For the foregoing reasons, the Court will grant Defendant’s
Motion and w Il suppress Falu' s statenents to Gardinelli and

Lar avi a.

°I'n addition to finding that the Governnent’s argument is
analytically faulty, the Court notes that the facts of Vel asquez
and Bradshaw differ significantly fromthe facts present in this
case. First, Laravia s question about the weapons was not
pronmpted by anything that Falu had said. Although Laravia
testified that Falu had made a comment about anot her agent and
the noney that had been seized, Laravia s pointed question about
t he weapons canme conpletely out of the blue. It was pronpted
solely by Laravia s nenory of a conmment nade to himat the scene
by a nenber of the SWAT team Second, Laravia's question was a
direct question that went to the heart of the Governnent’s case
agai nst Falu for constructive possession of weapons. Third, the
Governnent did not neet its burden of proving by a preponderance
of the evidence that Falu initiated a conversation with Laravia.
Laravia contends that Falu did so. Falu denied that he said
anything to Laravia. There is no contenporaneous docunentation
to corroborate Laravia's testinony that Falu initiated a
conversation with him As with the Court’s finding concerning
Gardinelli’s testinmony, it is not that the Court disbelieves
Laravia. Rather, based on the evidence presented at the
suppression hearing, the Court finds itself in a state of
equi poi se. As such, the Court finds that the Governnent failed
to prove by a preponderance of the evidence that Falu initiated a
conversation with Laravia that evinced a desire to discuss the
i nvestigation.
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An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

United States of Anerica : CRI M NAL ACTI ON

Pedro Fal u : NO. 98-401

ORDER

AND NOW this 16th day of Decenber, 1998, upon consideration
of Defendant’s Motion to Suppress Statenents (Doc. No. 22), and
the Governnent’s Response thereto (Doc. No. 23), and based on the
testi nony and docunentary evidence presented at the evidentiary
hearing on Decenber 8, 1998, |IT | S HEREBY ORDERED t hat
Defendant’s Motion is GRANTED. All statenments nmade by the
Def endant to DEA Special Agent Carl Gardinelli and to DEA

Speci al Agent M chael Laravia are SUPPRESSED.

BY THE COURT:
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John R Padova, J.



