IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANCI S BOYD G VIL ACTION
V.
ROBERT MYERS, et al. . NO. 97-7160

MEMORANDUM AND ORDER

HUTTON, J. Decenmber 21, 1998

Presently before the Court are the Report and Recommendati on
of Magistrate Judge M Faith Angell (Docket No. 8), Petitioner’s
(bj ections (Docket No. 9), and Respondents’ Menorandum of Law in

Support of the Report and Recommendati on (Docket No. 14).

. BACKGROUND

At a hearing held by this Court on Cctober 22, 1998, the
parties agreed to the following sumation of the facts in this
case. On Decenber 1, 1976, a jury found Petitioner Francis Boyd
guilty of second degree nurder, robbery, crimnal conspiracy, and
carrying a prohibited offensive weapon. Petitioner robbed a bar
with two other nen. After collecting the noney, Petitioner
recognized a man in the bar. Petitioner, afraid that the man coul d
identify him shot and killed the man as he left the bar. A judge
sentenced Petitioner to life inprisonment.

Petitioner filed a direct appeal to the Superior Court of

Pennsyl vania. On Cctober 19, 1979, the Superior Court affirned the



convi ction. Petitioner did not file an appeal wth the
Pennsyl vani a Suprene Court.

On October 27, 1981, Petitioner filed a post-conviction
petition under the Pennsyl vani a Post - Convi cti on Heari ng Act ( PCHA)
Counsel was appoi nted. The PCHA court declined to grant post-
conviction relief. The Superior Court affirmed the PCHA court.
Petitioner filed a second post-conviction petition which was al so
deni ed. The Suprene Court of Pennsylvania declined to reviewthis
deni al of relief.

Petitioner then hired an attorney to represent himin a habeas
corpus petition in federal court. Petitioner paid the attorney
$5000. On Cctober 29, 1996, Petitioner sent a letter to this
attorney informng hi mthat, under the Antiterrorismand Effective
Death Penalty Act (AEDPA), there is a one year limtation and that
the attorney had to file the habeas corpus on his behalf prior to
April 23, 1997. On Novenber 4, 1996, the attorney wote back to
Petitioner. In that letter, the attorney said that he was well
aware of the tinme deadline and that he would file the habeas
petition on tine. The attorney did note that he was busy wth
other trials and clients. Apparently, the attorney was too busy
because the petition was not filed until Novenber 21, 1997. This
was al nost a full five nonths after the deadline on April 23, 1997
i nposed by the Antiterrorism and Effective Death Penalty Act and

the rule set forth in Burns v. Mrton, 134 F.3d 109, 111 (3d Gr.




1998) .

In his petition, Petitioner alleged two basis for relief.
First, Petitioner claimed ineffective assistance of counsel in
failing to pursue defenses of dimnished capacity and involuntary
intoxication in order to reduce the grading of the nmurder. Second,
Petitioner clained that the conviction was obtained by use of
evi dence confiscated in an unl awful search.

Magi strat e Judge Angel |l recomrended that the petition for wit
of habeas corpus be dism ssed as untinely based on the one year
limtation inposed by the enactnent of the Antiterrorism and
Effective Death Penalty Act of April 24, 1996. The Petitioner
filed objections to this report and recomrendation in which he
argues that he warned his attorney of the i npending deadline to no
avail. The Commonwealth filed a nenorandum of |aw in support of
Magi strate Judge Angell’s report and recommendation. This Court

held a hearing on Qctober 22, 1998.

1. STANDARD OF REVI EW

Federal district courts have jurisdiction over state
prisoners’ petitions for habeas corpus pursuant to 28 U S.C 8§
2254. Section 2254(a) provides, in pertinent part: “[A] district
court shall entertain an application for a wit of habeas corpus in
behal f of a person in custody pursuant to the judgnment of a State
court only on the ground that he is in custody in violation of the

Constitution or laws or treaties of the United States.” 28 U S.C
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8§ 2254(a) (1994). The district court reviews a nmagistrate judge’'s
report and recomrendation pursuant to 28 U S.C. 8§ 636(b)(1)(0O

Section 636(b)(1)(C) provides, in pertinent part: “A judge of the
court shall make a de novo determ nation of those portions of the
report or specified proposed findings or recommendations to which
objection is made . . . . [and] may accept, reject, or nodify, in
whole or in part, the findings or recomendati ons made by the

magi strate.” 28 U S.C. 8§ 636(b)(1)(C (1994).

1. D SCUSSI ON

A. AEDPA One Year Limtation

The petition in this case is clearly untinely. The AEDPA
provided for a one year limtation for a wit of habeas corpus by
a person in custody pursuant to the judgnent of a state court. See
28 U.S.C § 2244(d)(1) (1994). Rel evant to this wit, the Act
states that the limtation period begins to run fromthe date on
whi ch the judgnent becane final by conclusion of direct review or
expiration of time for seeking such review See id.

Magi strate Judge Angell found that the one year tine
[imtation began to run on Novenber 26, 1990, which was the date
the Suprene Court of Pennsylvania declined to consider the denial
of Petitioner’s second post-conviction relief. Because his state
court proceedings concluded before the effective date of the
Antiterrorism and Effective Death Penalty Act, Magistrate Judge

Angel | applied the rule set forth in Burns. See Burns, 134 F. 3d at
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111. In Burns, the Third Crcuit held that habeas corpus petitions
filed on or before the effective date of the AEDPA, April 24, 1996,
had until April 23, 1997 to initiate their habeas actions. See id.
Under Burns, Petitioner had to file his wit of habeas corpus by
April 23, 1997. Despite being paid $5,000 and receiving a warning
of this deadline fromhis client, Petitioner’s attorney filed the
petition in this case on Novenber 21, 1997.

Based on these facts, Magistrate Judge Angell concluded the
wit was time barred by 28 US C § 2244(d)(1) and Burns.
Magi strate Judge Angell recomended that the petition for wit of
habeas corpus be dism ssed as tine-barred. This Court agrees that,
under a readi ng of the AEDPA, Petitioner’s petitionis tine barred.
Neverthel ess, there is a remaining issue in this case of whether
the one year limtation period should be equitably tolled to permt

Petitioner to be heard on the nerits.

B. Equitable Tolling of the AEDPA One Year Limtation

In MIler v. New Jersey State Dep’'t of Corrections, 145 F. 3d

616, 618 (3d Cr. 1998), the Third Crcuit held that the one year
period of limtation in 8 2224(d)(1) is a statute of limtations,
and not a jurisdictional bar, and thus subject to equitable
tolling. See id. The Mller court further held that the district
courts may equitably toll this one year period of limtation found
in 8§ 2224(d) (1) in appropriate cases. See id. The Third Crcuit

stated that:






I n view of our conclusion that Congress intended
the one year period of |imtation to function as
a statute of limtation, and thus be subject to
equitable tolling, we will grant the certificate
of appealability, vacate the order of the
district court dismssing MIller’s notion, and
remand for consideration of the equitable
tolling issue. For the guidance of the district
court, we observe that equitable tolling is
proper only when the “principles of equity would
make [the] rigid application [of a limtation

period] unfair.” Shendock, 893 F.2d at 1462
Cenerally, this wll occur when the petitioner
has “in sone extraordinary way ... Dbeen

prevented from asserting his or her rights.”
Gshiver, 38 F.3d 1380. The petitioner nust show
that he or she “exercised reasonable diligence
in investigating and bringing [the] clains.”
New Castle County, 111 F.3d at 1126. Mer e
excusabl e neglect is not sufficient. See lrwn
v. Departnent of Veterans Affairs, 498 U S. 89,
96, 111 S. C. 453, 458, 112 L. Ed.2d 435
(1990); New Castle County, 111 F.3d at 1126.

Id. at 618-19.

This Court concludes that, under Mller, equitably tollingis
appropriate in this case because of the grossly ineffective
assi stance of Petitioner’s counsel prevented Petitioner from
asserting his rights in an extraordinary way. See id. at 619.
Petitioner hired an attorney to file his petition for wit of
habeas corpus. Petitioner paid this attorney $5,000 to file this
petition. Petitioner provided his attorney with the necessary
information to file his petition. Mreover, after reading in the
newspaper about the newly inposed AEDPA deadl i ne on habeas corpus
petitions, Petitioner wote his attorney. In this letter,

Petitioner warned his attorney of this inpending deadline.



Therefore, the Court concludes under MIller that the Petitioner
clearly showed that he *“exercised reasonable diligence in
i nvestigating and bringing [his] clains”. Mller, 145 F. 3d at 618.

The Court also finds that the attorney’s actions prevented
Petitioner from filing his petition and asserting his rights.
Incredi bly, despite extraordinary efforts by Petitioner to ensure

that his attorney filed a tinely petition for wit of habeas

corpus, the attorney m ssed the deadline by five nonths. There is
no other reason to explain the failureto file atinely petitionin
this case other than the shockingly deficient performnce by
counsel .?*

Furthernore, this Court finds that these circunstances are
extraordinary and prejudiced the Petitioner in asserting his habeas
corpus cl ai ns. The Respondents argue that these facts suggest
“mere excusabl e neglect” which is not sufficient to equitably tol

the limtation period under Mller. See id. This Court disagrees.

First, Petitioner did not commt any neglect. Indeed, Petitioner

did nore than could be expected of a lay person by warning his

1 At the Cctober 22, 1998 hearing, the Petitioner stated:

I"d just like to add, your Honor, that -- | just -- this
isny last -- I'"'mdoing life -- I"'ma lifer -- |1"mdoing
life. And | paid [ny attorney] ny noney to try to get
me back in court. This is ny last chance at it, after
this, I have no nore chances, other than commutation and
I -- I'"ve dealt with Governor Ri dge and whatever. And
woul d just like to get ny appellate rights back and have
a fair opportunity to litigate nmy clains, that’'s all

ask for, your Honor, you know.

R at 15 (10/22/98).



attorney of the limtation period on his petition. Second, even
the attorney’ s actions were nore than nmere excusabl e neglect. The
attorney’ s absolute disregard for thelimtation period constituted
i neffective assi stance of counsel that prejudiced the Petitioner in

the filing of his petition. See Henderson v. Johnson, 1 F. Supp. 2d

650, 654 (N.D. Tex. 1998) (noting that “if the prisoner was
represented by counsel in the federal habeas process, whether
counsel rendered i neffective assi st ance t hat was bot h
constitutionally deficient and actually prejudiced the prisoner
filing of a tinely petition” is a factor for courts to consider
when determ ning whether to equitably toll the AEDPA one year
limtation).

This Court equitably tolls the period of limtation under the
AEDPA because “principles of equity would nmake [the] rigid
application [of the limtation period] unfair.” Mller, 145 F. 3d
at 619. A rigid application of the AEDPA in this case would be
consistent with the letter of the law, but not its spirit.
Moreover, interests of justice and equity prevent such an
unyi el ding and unjust result. Accordingly, the Court does not
approve the report and recomendati on and remands the case to the
Magi strate Judge to consider the nerits of Petitioner’s clains.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANCI S BOYD . CIVIL ACTI ON
V.
ROBERT MYERS, et al. . NO 97-7160
ORDER
AND NOW this 21st day of Decenber, 1998, upon

consideration of the Report and Recommendation of Magistrate M
Faith Angell, IT IS HEREBY ORDERED that the Report and
Reconmmendation is NOI' APPROVED and the case is REMANDED to
Magi strate Judge Angell for further proceedings consistent with

t hi s opinion.

BY THE COURT:

HERBERT J. HUTTON, J.



