IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AM THA NANAYAKKARA, : ClVIL ACTION
Plaintiff :

V.
EDWARD KRUG and
TONYA SHUEY, :
Def endant s. : NO. 95-CV-6418

VEMORANDUM & ORDER

Plaintiff in this matter, Am tha Nanayakkara
(“Nanayakkara”), has filed a Mdtion to Add Prejudgnent and
Postjudgnent Interest and a Motion for Attorney Fees and Costs
Pursuant to 42 U. S.C. 8 1988. In Findings of Fact and
Concl usi ons of Law issued by the Court on March 17, 1998, the
Court found that Defendant Krug had returned Nanayakkara from a
hal f-way house to prison in retaliation for Nanayakkara’s
exercise of his First Anendnent rights. Nanayakkara was awar ded
$32,500. 00 i n conmpensatory danages.

Krug argues that the attorney fees provisions of the
Prison Litigation ReformAct (“PLRA"), 42 U S.C. § 1997e(d),
applies to and limts the anount avail abl e i n Nanayakkara’s
petition for attorney fees. Krug further urges that all fees
bill ed by Nanayakkara's attorneys are subject to the limting
provi sions of the PLRA. Nanayakkara argues that the attorney
fees provisions of the PLRA should not be applied retroactivly to
his case which was filed prior to enactnment of the PLRA

Nanayakkara al so argues that if the PLRA's attorney fees



provisions are to be applied retroactively, that portion of the
PLRA is unconstitutional. The United States was allowed to

i ntervene because Nanayakkara chal |l enged the constitutionality of
a federal statute. The United States urges that the PLRA is
constitutional if applied to fees for work perforned after the
effective date of the PLRA, April 26, 1996. Finally, Nanayakkara
argues that he is entitled to prejudgnent interest, which Krug
contests, and postjudgnent interest, which has been paid.
Nanayakkara believes that any interest should becone part of his
j udgnent, which would increase the anount of fees avail abl e under
the PLRA. Oal argunent and an evidentiary hearing were held on
t hese i ssues.

Panel a Tobin (“Tobin”) was appointed to represent
Nanayakkara on Decenber 1, 1995. At the tine of her appointnent,
Tobin was an associate with the law firmof La Brum & Doak.
Subsequently she joined the aw firm of Fox, Rothschild, O Brien
& Frankel . Tobin has submitted bills for $168,337.50 in fees and
$3,592. 75 i n expenses.

DI SCUSS| ON

| NTEREST
Post judgnent interest shall not be added to the
judgnment. Post judgnent interest is awarded as a matter of
course as it recognizes that the prevailing plaintiff is entitled

to the judgnment at the time of the judgnent. Prejudgnment



interest, on the other hand, conpensates the plaintiff for noney
lost while trying to prove the case.

On the day that oral argunent was held in this matter
the Supreme Court granted certiorari in a case that addresses
retroactive fees in a case filed prior to enactnent of the PLRA,

but deci ded after enactnent of the PLRA. Johnson v. Hadi x, 67

US LW 3336 (US Nov. 16, 1998). The Suprene Court
specifically determ ned to address whether the PLRA attorney fee
provi sions applied retroactively for work performed prior to
enact nent of the PLRA and to work perforned after enactnent of
the PLRA in a case filed prior to the effective date of the PLRA
Id. The constitutionality of the retroactivity of the attorney
fees provisions of the PLRAw Il likely be part of the Suprene
Court’s analysis. Because the Suprenme Court wi |l hear argunent
on these issues that are central to this case, the Court believes
that it is prudent to reserve its decision as to any fees in
excess of the anount that Nanayakkara woul d be allowed if the
PLRA applied to all work done by his counsel in this matter. It
is not disputed, however, that Nanayakkara is a prevailing party
entitled to sone attorney’'s fee award pursuant to 8§ 1988.
Accordingly, the Court shall address the issues that would be
central to any fee award and nake an interi maward under the nost
restrictive interpretation of the PLRA as argued by Krug.

Reasonabl e Attorneys’ Fees and Costs




A. Attorneys’ Fees

“The party seeking attorneys’ fees has the burden to
prove that its request . . . is reasonable.” Rode v.

Del | aci prete, 892 F.2d 1177, 1183 (3d Cr. 1990). The opposing

party nust challenge the requested fee with specificity. Bel | v.

United Princeton Properties, 884 F.2d 713, 719-20 (3d G r. 1989).

The court may not reduce the fee anmobunt sua sponte. 1d. Once

the party opposing the fee request objects, however, the court
“has a great deal of discretion to adjust the fee award in |ight

of those objections.” Rode, 892 F.2d at 1183. (citing Bell, 884

F.2d at 721).

“The nost useful starting point for determ ning the
anmount of a reasonable fee is the nunber of hours reasonably
expended on the litigation nultiplied by a reasonable hourly
rate.” Hensley, 461 U S. at 433. The result, known as the
“l odestar,” is presuned to represent a reasonable award of
attorney’'s fees. 1d.

1. Hourly Rates

“[A] reasonable hourly rate is calculated according to
the prevailing market rates in the community.” Smth v.

Phi | adel phia Hous. Auth., 107 F.3d 223, 225 (3d Gr. 1997).

Nanayakkara submtted an affidavit by Edward Dennis in which he
stated that the rates subnmitted are consistent with market rates
in the Philadel phia area. Nanayakkara al so presented the

testimony of Jack Bernard who had referred a case to Tobin and



was famliar with her work on the referred case and the present
case. He also believed that the rates submtted were consistent
with the market rates in the Phil adel phia area. Krug did not
object to the clainmed hourly rates, but rather argues that the
Court’s analysis should start with the hourly rates all owed by
the PLRA. This starting point is contrary to the | odestar

anal ysis. Therefore, Nanayakkara' s counsel’s hourly billing
rates are approved.

2. Hour s Expended

A party is entitled to conpensation for work that is
“useful and of a type ordinarily necessary to secure the fina

result obtained.” Pennsylvania v. Delaware Valley G tizens

Council, 478 U.S. 546, 561 (1986). “Hours are not reasonably
expended if they are excessive, redundant, or otherw se

unnecessary.” Hensley v. Eckerhart, 461 U S. 424, 433 (1983).

Krug takes a machette approach to the hours billed on
this case. Krug would have the Court nake vast percentage
reductions for the nunber of Defendants initially naned in this
matt er agai nst whom Nanayakkara did not prevail, the nunber of
causes of action alleged on which Nanayakkara did not prevail,
and the various types of relief sought by Nanayakkara which he
did not receive. Were a party entitled to attorneys’ fees
prevails on sone but not all of its clains and those clains arose
fromthe sanme set of factual circunstances, a fee award i s not
nodi fied to recogni ze the percent of success. This recognizes
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t hat hours spent on the successful claimwuld be spent whether

or not the unsuccessful claimwas rai sed. Nor t heast Wnen’s

Center v. MMnagle, 889 F.2d 466, 476 (3rd Cir. 1989).

Krug al so attacks sone entries in the bills submtted
by Tobin for conbining tasks perfornmed in one day into one entry.
Such conbined entries, as Krug tacitly recogni zes, do not result
in the hours being disallowed, rather, the billing attorney risks
that the Court will assune an inproper nunber of hours have been
billed on a task. Rode, 892 F.2d at 1191.

The underlying factual scenario in this case, proved by
Nanayakkara at trial, is that he was renoved from a hal f way
house, and consequently lost his job, because he exercised his
First Amendnent rights. Cearly, he and Tobin had no idea at the
comencenent of this action who was really responsible for this
constitutional violation and Krug tried to deflect blane
t hroughout the trial. Nanayakkara also had col orabl e clains that
he had been deprived of other constitutional rights. Al of the
i ssues presented to the Court arose fromthe sane core of facts.
Accordingly, the Court shall look to the hours billed for
speci fic hours expended on unsuccessful clains, but reject the
bl anket percentage reducti ons suggested by Krug.

HOURS TO BE CUT.

3. PLRA



Attorney’s fees under 8 1988 may only be awarded to a
prisoner to the extent that the fee “was directly and reasonably
incurred in proving an actual violation of the plaintiff’s
rights.” 42 U.S.C. § 1997e(d)(1)(A). The anount of an award
must be “proportionately related to the court ordered relief.”
Id., 8 1997e(d)(1)(B)(i). Wwere a nonetary judgnent is awarded
to a prisoner, up to 25% of the anmount of the judgnent nust be
applied to any attorney’'s fee award. 1d., 8§ 1997e(d)(2). A
defendant’s liability for an attorney’'s fee award is then [imted
to 150% of the judgnent. [d. The hourly rate that may be
awarded is limted to “150 percent of the hourly rate established
under section 3006A of Title 18.” It is undisputed that under
the PLRA, the maximum fee for tine spent in court in this matter
woul d be $97.50 per hour and the maximumrate for other tine
woul d be $6x.50 per hour.

The PLRA does not provide guidance as to how to
apportion a share of a plaintiff’s judgnent toward attorney fees,
other than to cap the anobunt at 25 percent. The Court believes
t hat assessi ng Nanayakkara the all owed 25 percent of his judgnent
is appropriate because this figure is |less than he would have to
agree to under nost contingent fee arrangenents. Also, the Court
bel i eves that Nanayakkara bears a substantial portion of the
responsibility for the anmobunt of work required for his attorney

to prevail at trial. The record inthis matter is filled with



the attenpts of Nanayakkara to either fire or subvert his
attorney. As a result, Tobin was always in the unenviabl e
position of needing to proceed know ng that her client was
inclined to be unhappy with her representation. Consequently, as
any prudent attorney in her circunstances would do, she had to
consi der and adopt any renotely reasonabl e position offered by
her client, even if she did not feel the client’s position was
tactically sound. Also, Tobin had to prepare for trial with a

client whose:

unsupported testinony . . . is totally unreliable.
He will tell anything to anyone if he believes it
suits his purpose. . . . The only testinony of

Nanayakkara that is credible is where he has been
adequately corroborated by other w tnesses or
docunents.

Nanayakkara v. Krug, C A No. 95-6418, slip op. at 10 (E. D. Pa.

March 17, 1998) (Findings of Fact Paragraphs 49 and 51).

Krug argues that Nanayakkara should be allowed only a
portion of the hourly rate allowed by the PLRA. Krug points to
Tobin’ s inexperience and lack of jury trials and argues that the
maxi mum f ees shoul d be reserved for the nost experienced
litigators. Wile the PLRA sets only a ceiling upon the rate of
attorney fees, the Court believes that in this matter it nust
al so serve as a floor. Tobin has been an attorney for ten years
and has been involved in many cases. She has been involved in
ten or fifteen cases that have gone to bench trials. At the sane

time that she was presenting the case of a liar, Tobin faced

8



Def endants who tried to shift blane and who tried to limt the

anmount of information they provided through di scovery and

t esti nony.
effectively
hourly rate

hourly rate

Nanayakkar a

The Court believes that Tobin presented her case very
and since the Court has already decided that her
is reasonable, there is no reason to reduce the

beyond the m ni mum reduction required by the PLRA

originally filed this action all eging



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AM THA NANAYAKKARA, : CIVIL ACTI ON

Plaintiff

EDWARD KRUG and
TONYA SHUEY,

Def endant s. : NO. 95-CV-6418

ORDER

AND NOW this 21st day of Decenber, 1998, upon
consideration of the Mdtion to Add Prejudgnent and Postj udgnent
Interest (Doc. No. 130) and the Modtion for Attorney Fees and
Costs (Doc. No. 131), the various Responses, Replies and Sur-
replies thereto, the Menorandum of Intervenor, the United States
of America, and after an evidentiary hearing and oral argunent in
these matters, it is ORDERED

1. The issue of retroactive application of the
attorney fees provisions of the Prisoner’s Litigation Reform Act,

42 U. S.C. 8§ 1997e(d), is HELD I N ABEYANCE pendi ng the deci sion of
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the Suprenme Court of the United States of Anerica in Johnson v.

Hadi x, 67 U.S.L.W 3336 (U.S. Nov. 16, 1998)(cert. granted).

2. The Motion for Postjudgnent Interest is DI SM SSED
as noot. Postjudgnent interest shall not be added to the
Judgnent in this matter

3. The Motion for Prejudgnent Interest is GRANTED IN
PART. Nanayakkara is awarded $3,500.00 in prejudgnment interest
that shall be added to the judgnent in this matter.

4. Nanayakkara is AWARDED an interimaward of
$45, 000. 00 of attorneys’ fees from Defendant Edward Krug.

5. Nanayakkara is AWARDED $3,592.75 in costs from

Def endant Edward Krug.

BY THE COURT:

JAMES M3 RR KELLY, J.
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