IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD KABAKJI AN AND : CIVIL ACTI ON
NANCY B. KABAKJI AN :

V.
UNI TED STATES OF AMERI CA,
JACK P. PARMER, LUANN PARMER, :
W LLI AM SNI DER AND NANCY SNI DER : NO. 97-5906

MEMORANDUM

WALDMVAN, J. Decenber 22, 1998
Presently before the court are the Mdtion of defendant
United States to Dismss Count | of the Conplaint and plaintiffs’
Motion for Partial Summary Judgnent in this taxpayer suit.!?
Plaintiffs allege that the seizure and sale of their
property in 1996 by the IRS was invalid because notice was
provided in a procedurally defective manner. The |IRS seized the
subj ect property and sold it to defendants WIIliam and Nancy
Sni der and their son-in-law and daughter, defendants Jack and
LUAnn Parner, to satisfy plaintiffs’ unpaid tax obligations for
1987, 1988 and 1989. The Parners took possession of the
resi dence and, according to plaintiffs, thus owe "rent" for each
mont h t hey have resided there.
Plaintiffs do not contest the validity of the
underlying tax debts. They assert that the seizure and sale are

invalid because the IRS failed to follow the notice provisions of

1 The governnent has also filed a Motion to Strike Jury
Demand as to All Counts which plaintiffs have not opposed.



26 U.S.C. §8 6335(a) & (b) when the agency provided notice of the
seizure and sale by certified mail rather than personal delivery.
Plaintiffs do not contest that they received actual notice.?2

In Count | plaintiffs assert a clai magainst al
defendants to quiet title on the theory that the failure to

conply with the pertinent notice requirenents voi ded the seizure

and subsequent sale of the property. It is on this claimthat
plaintiffs seek summary judgnent.® In Count |l plaintiffs assert
2 Reciting the | anguage of the statute, plaintiffs also

alleged that the IRS failed to conply with virtually all of the
procedural requirenments of 8§ 6335, e.g., that the property be
described with reasonable certainty, that a fair market val ue be
determ ned, that notice of the sale be posted at the nearest post
office and that the sale be conducted in the county in which the
property was seized between ten and forty days of the tine of
public notice. Based on uncontroverted avernents and

unquesti oned docunents in the summary judgnent record, these

al | egati ons appear to be unsupportable. [In any event, whether
with an eye on Fed. R Gv. P. 11(b)(3) or otherwise, in their
subm ssion in opposition to the notion to dismss, as well as
that in support of their notion for summary judgnent, plaintiffs
rely exclusively on the failure of the IRS personally to deliver
noti ce of the seizure and sale.

8 In addition to the pleadings, the summary judgnment
record includes declarations of plaintiffs and the I RS agent
responsi ble for the seizure and sal e who avers and docunents
conpliance with all of the applicable provisions of § 6335 except
the requirenent of notification by personal delivery, several
responses to requests for adm ssions, copies of the notices of
seizure and sale with a detailed |egal description of the
property and certified mail receipts, a verified notice of
publication of the sale, copies of official IRS records of the
sei zure and sale including a m nimum bid worksheet wth a
calculation of the fair market and forced sal e val ue of the
property, a copy of the original deed, a copy of the individual
defendants’ bid and the deed they received fromthe IRS. The
certified mail receipt of the notice of sale is dated al nost a
nmonth prior to the sale. It also appears that the sal e generated
a surplus which was applied by the IRS to other outstanding tax
liabilities of plaintiffs.



a cl ai magai nst the governnment under 26 U . S.C. 8 7433 to recover
damages for the allegedly unauthorized confiscation. In Count
1l plaintiffs assert a claimagainst the governnent under 26
US C 8§ 7432 for damages fromthe failure of the IRS to rel ease
tax liens on their property.*

The governnent seeks dism ssal of Count | for |ack of
subject matter jurisdiction in the absence of a waiver of
sovereign imunity. Plaintiffs respond that Congress wai ved
immunity for quiet title actions in 28 U. S.C. 8§ 2410(a), which
provides in relevant part:

[T]he United States may be naned a party in any civil
action or suit in any district court, or in any State
court having jurisdiction of the subject matter--

(1) to quiet title to,

real or personal property on which the United States
has or clainms a nortgage or other |ien.

The governnent counters that this provision is inapplicable to

the instant dispute because the governnent had sold the subject

property and had no lien at the time this action was initiated.?®
The weight of authority is that a plaintiff may not

initiate a quiet title action against the governnent after it has

4 Plaintiffs actually cite 26 U.S.C. 8 7431 which
addr esses unaut hori zed di sclosure of tax records. As plaintiffs
seek damages for failure to release tax liens, the court assunes
their claimis predicated on § 7432.

5 This action was commenced ni neteen nonths after the
subj ect property was sold and thirteen nonths after title was
transferred by deed, well past the 180 day redenpti on peri od
provided in 26 U. S.C 8§ 6337(b)(1).
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sold the subject property to a third party and no | onger has or

clainms a lien or nortgage on it. See Koehler v. United States,

153 F. 3d 263, 267 (5th Cr. 1998) (no jurisdiction under
8§ 2410(a) where at tinme taxpayer files suit the governnent had
sol d property and issued deed to purchasers and thus no | onger

clainmed interest in the property); Dahn v. United States, 127

F.3d 1249, 1252 n.1 (10th G r. 1997) (quiet title claimasserted
when governnent no |longer had |lien was barred ab initio); Hughes

v. United States, 953 F.2d 531, 538 (9th Cr. 1991) (court I acks

jurisdiction under 8 2410 where at tinme action was commenced
governnent had sold property and did not claimlien or nortgage

on it); MacElvain v. United States, 867 F. Supp. 996, 1002-03

(MD. Ala. 1994) (sane); Bay Savings Bank v. |IRS, 837 F. Supp

150, 153 (E.D. Va. 1993) (sane). Sone courts, however, have
exercised jurisdiction although the subject property had been

sold to a third party. See Popp v. Eberlein, 409 F.2d 309, 312

(7th Gr.) ("Athough beset by serious doubt, we agree that the
district court had jurisdiction" under 8 2410 to adjudicate claim
to set aside tax sale of property on ground price was

"unconsci onably | ow' because bi ddi ng was di scouraged by fal se

statenents of successful bidder), cert. denied, 296 U S. 909

(1969); Freedom M ssion Church v. Green Bay Packaging, Inc., 816

F. Supp. 513, 514 (E.D. Ark. 1993) (relying on Popp); Little

River Farns, Inc. v. United States, 328 F. Supp. 476, 478 (N. D




Ga. 1971) (relying on Popp).
Plaintiffs suggest that the Third Grcuit resolved this

issue to their benefit in Agua Bar & Lounge, Inc. v. United

States Departnent of Treasury, 539 F.2d 935, 939 (3d Cr. 1976),

a case in which a taxpayer was allowed to pursue a claim
contesting a seizure and sale of a liquor license by the IRS. A
concurring Judge did read the majority opinion in Agua Bar as
generally permtting a post-sale quiet title action under

8§ 2410(a), a result which that Judge viewed as contrary to the

express | anguage of the statute. See Aqua Bar, 539 F.2d at 940-

41 (Garth, J. concurring).® Because the court is convinced that
Judge Garth was correct in his reading of the statute, the court
is reluctant to read the majority opinion in Aqua Bar as broadly
as he appears to have done.

As viewed by the majority, the threshold question in
Aqua Bar was whether "this suit may be treated as an action to
quiet title to property on which the United States has a lien."
Id. at 937. The majority answered in the affirmative because
title to the license remained with the plaintiff and the buyer
had not obtai ned possession of it. 1d. Indeed, the plaintiff

had initiated suit to enjoin a transfer of the |license.

6 Judge Garth concurred in the result because he then
viewed 8§ 6335 itself as providing "an inplied waiver of
imunity." 1d. at 940. This view, reasonably articul ated at the

time, has been superseded by the Supreme Court’s subsequent
rejection of the concept of inplied waiver of sovereign
i mmunity.



In the case of a state liquor |icense, transfer is
critical. Unlike realty or personalty, a liquor license is a
privilege conferred by the state to engage at a particul ar
prem ses in a profitable regulated commercial activity.’
Dependi ng upon the fitness of the proposed transferee, the
prem ses where the |icense would be utilized and the nature of
the proposed transferee’s pecuniary interest in the business, the

PLCB may decline to approve a transfer. See 21 Wst Lancaster

Corp., 790 F.2d at 358 n.3 ("the right to sell a license is not
absolute since the state Liquor Control Board nay deny a

transfer"); 1412 Spruce, Inc., 474 A 2d at 283 (Liquor Code does

not contenplate sale of |icense at discretion of possessor).
Until the state approves a transfer and retitles the |license,
virtual ly nothing tangi bl e has been conveyed and the |icense
effectively remains a putative asset of the taxpayer. It thus

appears that at the tinme litigation in Agua Bar was comenced the

! Wil e subject to a federal tax lien as it has pecuniary
value for its holder, a liquor |icense was not considered
property under Pennsylvania law at the tinme of Agua Bar. See 21
West Lancaster Corp. v. Main Line Restaurant, Inc., 790 F.2d 354,
358-59 (3d Cir. 1986); 1412 Spruce, Inc. v. Pennsylvania Liquor
Control Board, 474 A 2d 280, 283 (Pa. 1984). Eleven years after
t he Agua Bar decision the |egislature provided that although
still a "privilege" as between the state and a licensee, a |iquor
license is "property" as between a licensee and third parties and
thus subject to a security interest or other lien. See 47 Pa.
C.S. A 8 4-468(d) (July 1, 1987).
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IRS retained a lien on the taxpayer’s license.?

In view of the subsequent pronouncenents of the United
States Suprene Court regardi ng wai vers of sovereign immunity, the
resolution of this issue appears to this court to be relatively
cl ear cut.

"A wai ver of the Federal Governnent’s sovereign

i munity must be unequi vocally expressed in statutory text and

wll not be inplied. Moreover, a waiver of the Governnent’s
sovereign immunity will be strictly construed, in terns of its
scope, in favor of the sovereign." Lane v. Pena, 116 S. C.

2092, 2096 (1996) (citations omtted). See also United States v.

Nordic Village, Inc., 503 U S 30, 34 (1992) (waiver "not to be

enl arged beyond what the | anguage requires”). Section 2410(a)
clearly provides that the United States nay be sued when it has a
nortgage or other lien on the subject property but is silent with
regard to governnental imunity in quiet title actions when the
governnent no | onger has such an interest. Because a waiver of
imunity must be strictly construed and cannot be enl arged beyond
what the | anguage requires, it would appear to foll ow that

8§ 2410(a) nmust be limted to actions involving property "on which

8 Plaintiff also cites three cases which are inapposite.
The first is Yannicelli v. Nash, 354 F. Supp. 143 (D.N.J. 1973).
In that case the noney in question had becone "part of the United
States Treasury." [d. at 149. The second is United States v.
Coson, 286 F.2d 453 (9th Cir. 1961). |In that case the government
had a lien on and had not sold the subject property when the
action was comrenced. |d. at 457. The third is United States v.
Conry, 1973 W. 700 (N.D. Cal. Dec. 28, 1973). In that case the
property in question had been purchased by the governnent.
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the United States has or clains a nortgage or other lien."
Plaintiffs suggest that the United States continues to
have a lien on the property on the theory that title was never
conveyed to the purchasers pursuant to 26 U S.C. 8 6339(b)(2) due
to the failure of the IRS to follow the notice requirenents of §

6335. Plaintiffs rely on the holding in Reece v. Scoqggins, 506

F.2d 967, 971 (5th cir. 1975) that absent literal conpliance with
the notice provisions of §8 6335(a) & (b), a tax sale of property
must be set aside and cases quoting Reece to that effect,

principally Goodwin v. United States, 935 F.2d 1061, 1065 (9th

CGr. 1991).

In Goodw n, the property at issue had not been sold to
athird party at the tine the action was initiated. |Indeed, the
plaintiff in Goodw n sought to restrain the sale for failure to
conply with 8 6335. [d. at 1063. The governnent was not a party
to the Reece case before the circuit court. There was thus no

guestion of sovereign imunity in Reece or Goodw n.

The Fifth Grcuit has held subsequent to Reece that the
courts lack jurisdiction to entertain a quiet title action where
the governnent clains no interest in the property despite a
failure strictly to conply with 8 6335, as has the Nnth Crcuit

subsequent to Goodwin. See Koehler, 153 F. 3d at 267 (no

jurisdiction to consider nerits of plaintiff’s claimthat tax
sale was invalid because notice of sale was provided by nai
where at tine of suit property had been sold to third party and

government no longer clained interest init); Powelson v. United
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States, 979 F.2d 141, 145 (9th Cr. 1992) (because governnment
claimed no interest in property at tinme quiet title action was
filed, there is no jurisdiction under 8 2410(a) despite failure

to conply with 8 6335), cert. denied, 507 U S. 1029 (1993).°

Interestingly, virtually none of the courts stating
that strict conpliance with 8 6335 is required addressed the
import of 8 6339(b)(2) which provides that all interests in and
title to the delinquent taxpayer’s property are effectively
conveyed if the IRS proceeded in a manner "substantially in

accordance with the provisions of |aw "1°

° Plaintiffs alternatively contend that because the
purchasers did not record the deed before plaintiffs filed alis
pendens, the governnment retained an interest in the property at
the time plaintiffs asserted their claim They have not,
however, refuted the government’'s assertion that the filing of a
notice of |lis pendens with the Clerk of this court at the tine
suit was conmmenced does not satisfy the filing requirenments of
state law with which a party nust conply even when bringing an
action in federal court. See 28 U.S.C. §8 1964. The recording of
a deed by a purchaser is unrelated to whether the governnent
asserts a lien and has waived its imunity. Oherw se, a
purchaser who is dilatory in recording his deed could effectively
deprive the sovereign of immunity. This is sonmething it is nost
doubt ful Congress i ntended.

10 Plaintiffs submt a slip opinion in Bartel v. United
States, Cv. No. 96-1022 (D. Kan. Sept. 29, 1997), unreported on
West Law, in which the court did address the inpact of
8§ 6339(b)(2) on a failure to conply with the notice requiremnments
of 8 6335. The court in Bartel concluded that "under the facts
of this case" the IRS did not satisfy the "substantially in
accordance" standard of 8 6339 (b)(2). Wile the court does not
conpletely agree with the analysis in Bartel, it notes that the
IRS in that case took no steps directly to notify the taxpayer.
Plaintiffs in Bartel only | earned of the sale of their property
froma newspaper advertisenent and noved to set the sale aside
wi thin seven days of the redenption period.
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The failure to provide notice to the delinquent
t axpayer of a seizure and sale would constitute a substanti al
defect. The provision for personal delivery of a notice to a
t axpayer resident in the revenue district, however, is not a
substantive end in and of itself. The requirenent no doubt
reflects a judgnent that personal delivery best ensures actual
notice and thus shoul d be enpl oyed when geographically

practicable. See AQson v. United States, 1990 W. 132474, *3

(WD. Pa. July 5, 1990) (noting reason for hand delivery
requirenent is to ensure actual notice and characteri zi ng use of
certified mail as "technical failure").!

The I RS or any governnent agency shoul d nmake every
effort literally to conply with all procedural as well as
substantive legal requirenents. Were notice is provided and
actually received by certified nmail, however, the purpose of the
notification requirenment has been satisfied and the gover nnent
has arguably proceeded in a manner "substantially in accordance"

with that requirenent.

1 In Reece, the case generally cited for a "strict
conpl i ance" approach to 8 6335, the taxpayer received virtually
no notice. He received notice by mail of the sale of his
property on the day of the sale. O nineteen other cases cited
by plaintiffs for the proposition that failure strictly to conply
with 8 6335 per se invalidates a tax sale, seventeen do not in
fact involve invalidation of a tax sale for failure to notify a
t axpayer in the prescribed manner when he received actual prior
notice. The other two are Powel son which, as noted, despite its
"strict conpliance" |anguage held there was no wai ver of
sovereign immunity and an unreported District of Arizona case
whi ch, al though unnoted or overl ooked, was reversed on appeal.
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Even accepting that literal conpliance with the notice
provisions of 8 6335 is always required, a quiet title action may
not be filed under 8§ 2410(a) after the property has been sold and
transferred to a third party and the United States no | onger has
or clains alien or nortgage on it. Thus, the governnment’s
nmotion to dismss wll be granted.

Where a plaintiff with actual prior notice has failed
to act pronptly to contest a sale, courts also have refused to
void the sale on equitable grounds despite the failure of the IRS

literally to conply with the notice provisions. See Kaggen V.

IRS, 71 F.3d 1018, 1021-22 (2d G r. 1995) (upholding seizure of
bank accounts although IRS failed to provide notice as required
by 8§ 6335(a) where taxpayer had actual notice from bank

statenents); MCoy v. United States, 1992 W. 210090, *10-11 (N.D.

Tex. July 17, 1992) (refusing to void sale of ranch where
plaintiff received actual prior notice of seizure and sal e by

certified mail);* Van Skiver v. United States, 751 F. Supp.

1522, 1525-26 (D. Kan. 1990) (plaintiffs cannot invalidate sale
of property for failure of IRS personally to serve notice of sale
where they received actual notice by certified mail a week prior
to sale and failed to act during 180 day redenption period),

aff'd, 952 F.2d 1241 (10th Gr. 1991), cert. denied, 506 U. S. 828

12 The court in MCoy, sitting in the Fifth Crcuit,
clearly did not read the "strict conpliance" | anguage in Reece to
precl ude consi deration of equitable factors.
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(1992); dson, 1990 W. 132474 at *3 (plaintiff cannot sustain
claimto quiet title despite failure of IRSto conply with notice
requirenents of 8 6335 in selling his property where he received
actual prior notice by certified mail and failed to act within

redenption period); Howard v. Adle, 538 F. Supp. 504, 508-09

(E.D. Mch. 1982) (plaintiffs with actual prior notice of sale of
property who failed to act within redenpti on period cannot set

sale aside).'® See also Koehler, 153 F.3d at 267 n.7 ("we fai

to see any inequities" where taxpayer had actual prior notice of
sale and did not seek to enjoin it or to obtain property during
redenption period).

Def endants have asserted | aches and estoppel. It is
not at all clear fromthe sunmary judgnment record, as
uncontroverted or otherw se viewed nost favorably to the non-
nmovants, that the individual defendants will be unable to show a
| ack of due diligence by plaintiffs in initiating their action

and prejudice to thenselves sufficient to preclude a claimto

13 Sone of these courts | ooked for guidance to the
equitabl e principles of the state in which the subject property
was | ocated. Under Pennsylvania |law, a party is barred by | aches
fromsustaining a claimto quiet title when by failing to
exercise due diligence in initiating his claimhe has prejudiced
an innocent third party who has acquired an interest in the
property. See WIlson v. King of Prussia Enterprises, Inc. 221
A . 2d 123, 126 (Pa. 1966) (laches applies where "the conpl ai ni ng
party is guilty of want of due diligence in failing to institute
his action to another’s prejudice"); Dorsch v. Jankins, 365 A 2d
861, 864 (Pa. Super. 1976) (sane).
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quiet title.* Thus, plaintiffs’ notion for sunmary judgnent
wi || be deni ed.

Plaintiffs state that they "do not oppose the United
States’ notion to strike jury demand," and they have no right to
ajury trial on the clains asserted. See 28 U . S.C. 8§ 2402;

Lehman v. Nakshi an, 453 U. S. 156, 160, 162 n.9 (1981). See also

Retirenent Care Associates, Inc. v. United States, 3 F. Supp. 2d

1434, 1445 (N.D. Ga. 1998) (8§ 7433 clainm; Wber v. United

States, 1993 W. 327811, *2 (S.D. Chio May 28, 1993) (8§ 7432

claim.?®®

The governnent’s notions wll be granted and
plaintiffs’ notion will be denied in an appropriate order which
will be entered with this nmenorandum

14 It al so appears that plaintiffs nmay have acqui esced in

the use of the surplus by the IRS to satisfy their other tax
obligations and thus may have ratified the sale. See M Coy, 1992
W. 210090 at *10.

15 Plaintiffs' supplenmental claimagainst the individual
defendants is an equitable one for which a jury trial is also not
provi ded. See Brenckle v. Arblaster, 466 A 2d 1075, 1077 (Pa.
Super. 1983); Gold v. Summit Township, 660 A 2d 215, 217 n.3 (Pa.
Cmwl th. 1995).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD KABAKJI AN AND : ClVIL ACTI ON
NANCY B. KABAKJI AN :

V.

UNI TED STATES OF AMERI CA,
JACK P. PARMER, LUANN PARMER, :
W LLI AM SNI DER AND NANCY SNI DER : NO 97-5906

ORDER
AND NOW this day of Decenber, 1998, upon

consi deration of the Mdtions of defendant United States to

Di smiss Count | of the Conplaint (Doc. #21, Part 1) and to Strike
Jury Demand as to All Counts (Doc. #21, Part 2) and plaintiffs’
Motion for Partial Summary Judgnent (Doc. #9), consistent with

t he acconpanying nenorandum | T IS HEREBY ORDERED t hat

def endants’ Modtions are CRANTED and plaintiffs’ Mtion is DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



