IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HAROLD M DAVIS, et al. : ClVIL ACTI ON
V. :
BROMI NG FERRI' S, | NC. 5 NO. 97-8114
MEMORANDUM
Bartle, J. Decenber , 1998

This is a breach of contract action. The eight
i ndividual plaintiffs, who are assi gnees of Morgant own
Properties, a limted partnership, contend that defendant
Browni ng-Ferris, Inc. ("BFI") has been inproperly cal cul ating
royalties due plaintiffs under a 1987 Devel opment and Option
Agreenent. This contract provides for periodic paynents by BFI
as a result of its operation of a solid waste landfill in Berks
County, Pennsylvania. Plaintiffs have sought an accounting and
damages for the underpaid royalties.

Subj ect matter jurisdiction is predicated on 28 U S.C
§ 1332. One part of the test has been clearly nmet. D versity of
citizenship exists. Each of the individual plaintiffs is a
citizen of Pennsylvania. Defendant BFI is a Maryland corporation
with its principal place of business in Texas.

During the trial, however, the court on its own notion
guesti oned whether plaintiffs had satisfied the anmount in

controversy requirenent under 28 U S.C. § 1332(a). See Shahnoon




Indus. Inc. v. Inperato, 338 F.2d 449, 451 (3d G r. 1964); Fed.
R CGv. P. 12(h)(3). The parties imedi ately briefed the issue.
For this court to have subject matter jurisdiction, the anmount in
controversy must "exceed[] the sum or value of $75,000, exclusive
of interest and costs" for each plaintiff. 28 U S. C. § 1332(a);
See also Zahn v. International Paper Co., 414 U S. 291, 294-295

(1973).

The trial concluded several days ago. Based on the
answers of the jury to special interrogatories, the court entered
judgnent in favor of BFI and against four of the plaintiffs:
Harold M Davis, N cholas Martell, O John Fuchs, Jr., and
M chael Rittenhouse and Richard Masterson as Co-Executors of the
Estate of John S. Rittenhouse. As it turned out, we clearly had
subject matter jurisdiction over these plaintiffs, each of whose
clainms was in excess of $75,000 when the conplaint was filed. As
to the four remaining plaintiffs, the court did not enter a
judgnent on the nerits, pending a decision on the jurisdictional
guestion. It is that issue that is now before us.

Al t hough the conplaint alleges that the anpbunt in
controversy as to each plaintiff is in excess of $75, 000
exclusive of interest and costs, it is undisputed that the
maxi mum princi pal sum BFI woul d have owed to each of the
remaining plaintiffs as of the tinme of the filing of the
conpl ai nt woul d have been as foll ows:

Pol | yanne Y. G antonio, Ex'Xx. $44, 402. 45
Thomas A. Masterson $45, 766. 28
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Davi d Knauer $62, 163. 42
Rodney Thonpson $35, 521. 96

Furthernmore, it is undisputed that the maxi num
princi pal anounts to which these four plaintiffs would have been

entitled as of the tinme of trial would have been as foll ows:

Pol | yanne Y. G antonio, Ex'Xx $60, 207. 78

Thomas A. Mast erson $62, 057. 08
Davi d Knauer $84, 290. 89
Rodney Thonpson $48, 166. 22

The question presented is whether we have the power to
hear the clains of plaintiff David Knauer who did not neet the in
excess of $75,000 threshold when the conplaint was filed but did
so by the tinme of trial or to hear the clainms of the other three
plaintiffs (G antoni o, Masterson, and Thonpson) who net the
jurisdictional anpbunt at neither point, but whose future danages
under the contract could raise their danages, they argue, to nore
t han $75, 000 each.

Wiile plaintiffs have the burden to establish that the
requi site anount is at issue, we nmust proceed with the action
unless it "appears to a legal certainty that the claimis really

for less than the jurisdictional amount ...." St. Paul Mercury

ldem Co. v. Red Cab Co., 303 U. S. 283, 289 (1938) The court

must dismss if either from"the face of the pleadings” or "from
the proofs” the statutory mninmumis not satisfied. 1d. The
requi red amount nust be in controversy at the tinme the conpl ai nt

is filed. See Smth v. Sperling, 354 U S 91, 93 n.1 (1957)
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When the validity of a contract is in issue, we nust
take into account, for jurisdictional purposes, the entire anmount

due throughout its life. See Keck v. Fidelity & Cas. Co., 359

F.2d 840, 841 (7th Gr. 1966); Hilley v. Massachusetts Mut. Life.

Ins. Co., Cv. A No. 98-386, 1998 W. 717329 (E.D. Pa. Sept. 17,
1998). This action, however, does not involve the validity of
the contract. No one is seeking to repudiate it. No one is
claimng that it was induced by fraud or that it was ultra-vires.

See generally New York Life Ins. Co. v. Viglas, 297 US. 672, 676

(1936). Instead, we are sinply concerned with the interpretation
of one section of the docunent which describes the nethod for
cal cul ating royalties."’

Significantly, the plaintiffs have not sought to obtain
a judgnent for nonies due beyond the tinme of the trial. There is
no acceleration clause in issue. Mreover, any royalties not yet
accrued are not at all certain. They will depend on the anount
of trash to be received into the landfill in the future as well
as renewal of BFI's five year permt fromthe Commonwealth to
continue to operate.

Absent special circunstances, the Suprene Court has
rejected the inclusion of future installnents in calculating the

jurisdictional amobunt. In Aetna Cas. & Sur. Co. v. Flowers, 330

US. 464 (1947), a plaintiff brought an action in the Chancery

! One issue before the court also involved the
interpretation of a provision of the assignnment of rights to
certain of the plaintiffs. For our purposes here, that is not
rel evant.
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Court in Tennessee to recover death benefits under the state's
wor kers' conpensation |law. She sought benefits of $5,000. The
def endant renoved the case to federal court even though the
paynents under state |aw were to be paid in installnments and

m ght never reach the then federal jurisdictional |level of in
excess of $3,000. Wile holding that federal subject natter
jurisdiction existed, the Suprene Court expl ai ned:

If this case were one where judgnent could be
entered only for the installnments due at the
commencenent of the suit ..., future

install ments could not be considered in

det erm ni ng whet her the jurisdictional anount
was i nvol ved, even though the judgnment would
be determ native of liability for future
install ments as they accrued .... But this
is not that type of case. For the Tennessee
statute which creates liability for the award
contenplates a single action for the

determ nation of claimant's right to benefits
and a single judgnent for the award granted.

Aetna, 330 U S. at 467-468.

Unl i ke Aetna, the clains about which we are concerned
do not arise under a statute or conmon |aw principle which
contenpl ates a single action for future benefits. As Justice
Cardozo observed in Viglas,

a party to a contract who has no | onger any

obligation of performance on his side, but is

in the position of an annuitant or a creditor

exacting paynent froma debtor, nay be

conpelled to wait for the installnents as

they severally mature, just as a |landlord nay

not accelerate the rent for the residue of

the term because the rent is in default for a

nmonth or for a year.

Viglas, 297 U.S. at 680. This is the situation we face.

Plaintiffs are sinply creditors seeking to collect the royalty
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install nments fromBFlI as they becone due under the contract. As
such, plaintiffs cannot include their anticipated future paynents
in order to satisfy the jurisdictional anount.

In Gay v. Qccidental Life Ins. Co., 387 F.2d 935 (3d

Cr. 1968), the Court of Appeals reached a result in conformty
with the analysis discussed in Aetna. The plaintiff clainmed
weekly disability paynents under an insurance policy for a period
beyond the date of the filing of the conplaint. 1In upholding the
dism ssal for lack of the requisite anount in controversy under
28 U.S.C. 8§ 1332, the Court of Appeals decl ared:

But there is nothing to indicate that
plaintiff could possibly obtain a judgnent
beyond t he approxi mate anount of $2,242 which
had al ready accrued when the conpl ai nt was
filed. There is no basis for acceleration of
any paynents falling due after the filing of
the conplaint so as to render them payable
when the action was instituted. 1In such a
situation the jurisdictional requirement in
diversity is not net.

Gray, 387 F.2d at 936 (enphasis added). See also Hilley, 1998 W

717329 at *1; Laver v. Chubb Life Ins. Co., Cv. A No. 96-587,

1996 W. 162337 (E.D. Pa. April 4, 1996). Thus, plaintiffs
G antoni o, Masterson, and Thonpson cannot proceed in this court
because we cannot count future installnments when conputing the
amount in controversy.

This | eaves plaintiff Knauer whose claimwas in excess
of $75,000 by the tine of trial, but not when this action was
instituted. As noted above, subject matter jurisdiction is

determ ned as of the tinme the conplaint is filed. See Smth, 354
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US at 93 n.1l. Change in citizenship of the parties after the
comrencenent of a suit does not affect the court's diversity

jurisdiction. See Republic Nat'l Bank v. United States, 506 U. S.

80, 88 (1992). Likewi se, "events occurring subsequent to the
institution of suit which reduce the anmount recoverabl e bel ow t he

statutory limt do not oust jurisdiction.” St. Paul Mercury, 303

U S at 289-290. W do not see any reason why the rule should be
different if later events increase the anount due before the
judgnent is entered, particularly since the jurisdictional

statute nmust be strictly construed. See Onen Equip. & Erection

Co. v. Kroger, 437 U S. 365, 377 (1978).

The anount in controversy as to plaintiffs G antonio,
Mast er son, Knauer, and Thonpson was "to a |legal certainty" |ess
t han $75, 000. 01 as of the time when the conplaint was filed. St.
Paul Mercury, 303 U. S. at 289; 28 U S.C 8§ 1332(a). Accordingly,

we wll dismss the action as to these plaintiffs for |ack of

subj ect matter jurisdiction.?

> W do not believe Winberger v. Wesenfeld, 420 U.S.
636 (1975) requires a different result. |In that federal question
case, involving social security paynents, there was a request for
an injunction to conpel future paynents. Apparently, the statute
aut hori zed such relief. No such statute is applicable here.
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