IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Ol S PETERKI N . CVIL ACTI ON
VS.

NO. 95- CV- 3989
MARTI N HORN, ET. AL.

VEMORANDUM AND ORDER

JOYNER, J. Decenber , 1998

Thi s habeas corpus nmatter is once again before the Court
upon Motion of the Respondents for Reconsideration of our Order
of Decenber 17, 1997 granting Petitioner leave to take |limted
di scovery in support of his outstanding petition. For the
reasons which follow, the Respondents’ notion shall be granted.

Backqgr ound

This case arises out of Petitioner’s Septenber, 1982
conviction for the robbery and nmurder of two enpl oyees at the
Sunoco service station at Broad and Catherine Streets in South
Phi | adel phia on Novenber 29, 1981. Follow ng the denial of his
notion for post-trial relief, Petitioner was sentenced to death
and his convictions and sentence were both upheld by the
Pennsyl vani a Suprene Court on direct appeal. M. Peterkin's
petition for certiorari was denied by the U S. Suprene Court in
1987.

Subsequently, Petitioner sought relief under the

Pennsyl vani a Post Conviction Relief Act, 42 Pa.C S. 89541, et.



seq. raising, inter alia, nunerous clains of ineffective
assi stance of counsel. The trial court also denied that petition
and that decision was |ikew se affirmed by the Pennsyl vani a
Supreme Court pursuant to 42 Pa.C.S. §9546(d) ' on Cctober 12,
1994. The U. S. Suprene Court again denied Petitioner’s
application for wit of certiorari by order of June 12, 1995.

M. Peterkin, then acting pro se, instituted this action on
June 27, 1995 by filing a request for appointnent of counsel.
This request was granted and court-appoi nted counsel filed a
petition for habeas corpus in this court on Decenber 5, 1996. A
notion to conduct discovery was also filed on petitioner’s behalf
on February 21, 1997. On Decenber 17, 1997, this Court granted
this nmotion in part? and petitioner was given | eave to subpoena
crime scene photographs and fingerprint information fromthe
Phi | adel phia Police Departnment. It is this Oder that
Respondents ask be reconsidered for the reason that while

“Petitioner wishes to examne fingerprint data in an effort to

' Prior to amendnent in 1995, “[a] final order under [the

PCRA] in a case in which the death penalty has been inposed shal
be directly appealable only to the Suprene Court pursuant to its
rules.” 42 Pa.C. S. 8§9546(d).

> Petitioner’s Mdtion to Conduct Discovery al so sought
perm ssion to subpoena from Sun G| Conpany any docunents and/or
other materials relating to any investigation which it may have
conducted into the Novenber 29, 1981 nurders/robbery and any
i nvestigative reports of prior robberies occurring at the Broad
and Cat herine Street Sunoco service station. As we could not
find that such information was relevant to any of the grounds
whi ch petitioner was advancing in support of his request for
habeas relief, the notion to conduct discovery was denied in this
respect. Neither petitioner nor respondent has requested
reconsi deration of this aspect of our Decenber 17, 1997 order.
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develop a claimthat trial counsel was ineffective because he did

not review fingerprint evidence,...[t]his claimof trial counsel
i neffectiveness has not been |litigated in the state courts. It
is thus either unexhausted or procedurally barred....Unexhausted

and procedurally barred i ssues can provide no basis for federal
habeas corpus relief.”

St andar ds Gover ni ng Motions for Reconsi deration

The purpose of a notion for reconsideration is to correct
mani fest errors of law or to present newly discovered evi dence.

Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909 (3rd G r. 1985);

Frederick v. Southeastern Pennsylvania Transportation Authority,

926 F. Supp. 63, 64 (E.D.Pa. 1996). A party filing a notion to
reconsider nust rely on at |east one of the foll ow ng grounds:

(1) the availability of new evidence that was not avail abl e when
the court granted the notion; (2) an intervening change in the
controlling law, or (3) the need to correct an error of law or to

prevent manifest injustice. Hartford Fire Insurance Conpany V.

Hul s Anerica, Inc., 921 F. Supp. 278, 279 (E.D.Pa. 1995); Prousi

V. Cruisers Division of KCS International, Inc., 1997 W. 793000

(E.D.Pa. 1991) at *3. \Wiere evidence is not newy discovered, a
party may not submt that evidence in support of a notion for

r econsi derati on. Har so, supra. See Also: North R ver Ins. Co.

v. CIGNA Reinsurance Co., 52 F.3d 1194, 1218 (3rd Cr. 1995).

Respondents here appear to be invoking the third criterion, i.e.,
the need to correct an error of |aw or prevent manifest

i njusti ce.



Di scussi on

Rule 6 of the Rules Governing Section 2254 Cases outlines
the paraneters for the taking of discovery in habeas corpus
matters. That Rule states, in relevant part:

(a) Leave of court required. A party shall be entitled to

i nvoke the processes of discovery avail abl e under the

Federal Rules of Civil Procedure if, and to the extent that,

the judge in the exercise of his discretion and for good

cause shown grants | eave to do so, but not otherw se..

Thus a habeas petitioner, unlike the civil litigant in
federal court, is not entitled to discovery as a matter of

ordinary course. Bracy v. Ganley, U S , 117 S. . 1793,

1796- 1797 (1997). In evaluating requests for discovery in habeas
matters, the Suprene Court has held that “where specific

al l egations before the court show reason to believe that the
petitioner may, if the facts are fully devel oped, be able to
denonstrate that he is entitled to relief, it is the duty of the
courts to provide the necessary facilities and procedures for an
adequate inquiry.” 1d., 117 S.C. at 1799 citing Harris v.

Nel son, 394 U.S. 286, 299, 89 S.Ct. 1082, 1091, 22 L.Ed.2d 281
(1969).

O course, under 28 U.S.C. 82254(b)(1)(A), it is axiomatic
that a federal habeas court may not grant a petition for a wit
of habeas corpus filed by a person incarcerated froma judgnent
of a state court unless the petitioner has first exhausted the

renedi es available in the state courts. See: Toul son v. Beyer,

987 F.2d 984 (3rd Cir. 1993).

To satisfy the exhaustion requirenent, the petitioner nust
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present every claimraised in the federal petition to each |evel

of the state courts thus affording each |level of the state courts

a fair opportunity to address the claim Doctor v. Walters, 96

F.3d 675, 678 (3rd Gr. 1996) citing Anderson v. Harless, 459

US 4, 103 S.C. 276, 74 L.Ed.2d 3 (1982) and Picard v. Connor,

404 U.S. 270, 92 S.Ct. 509, 30 L.Ed.2d 438 (1971). |Indeed, the
petitioner’s state court pleadings and briefs nmust denonstrate
that he has presented the |l egal theory and supporting facts
asserted in the federal habeas petition in such a manner that the
clainms raised in the state courts are “substantially equivalent”
to those asserted in federal court. 1d. “Subst anti al
equi val ence” has been interpreted by the Third Crcuit to nean
that both the | egal theory and the facts on which a federal claim

rests nust have been presented to the state courts. Landano v.

Rafferty, 897 F.2d 661, 669 (3rd G r. 1990). If a habeas corpus
petition is “mxed,” i.e., contains both exhausted and

unexhausted clains, it should be dism ssed w thout prejudice.

Rose v. Lundy, 455 U. S. 509, 522, 102 S.Ct. 1198, 1205, 71

L. Ed.2d 379 (1982); G bson v. Scheidemantel, 805 F.2d 135, 138

(3rd Gr. 1986).

The exhaustion requirenent is excused, however, where no
avail abl e state corrective process exists or the particul ar
ci rcunstances of the case render the state process ineffective to

protect the petitioner’s rights. Lanbert v. Blackwell, 134 F.3d

506, 513 (3rd Gir. 1998), citing 28 U.S.C. §2254(b)(1)(B)(i) and

(ii). Thus, a petitioner will not be deenmed to have exhausted
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the available state court renedies so |long as he has the right
under state law to raise the question presented by any avail able
procedure. A petitioner who has raised an i ssue on direct appeal
is not required to raise it again in a state post-conviction

proceeding. 1d., citing Evans v. Court of Common Pl eas, Del aware

County, Pennsylvania, 959 F.2d 1227, 1230 (3rd Cr. 1992). If a

guestion exists as to whether the petitioner has stated a

colorable federal claim the district court may not consider the

nmerits of the claimif the petitioner has failed to exhaust state

remedi es and none of the exceptions set forth in sections

2254(b) (1) (B)(i) and (ii) applies. Lanbert, 134 F.3d at 515.
Simlarly, the exhaustion requirenment does not apply when

t he unexhausted clains are procedurally barred. Doctor v.

Walters, 96 F.3d at 681. This is because in such a case,

al t hough the unexhausted clains nay not have been presented to

t he highest state court, exhaustion is not possible because the

state court would refuse on procedural grounds to hear the nerits

of the clains. |[d., citing Toulson v. Beyer, 987 F.2d at 987.

Just as in those cases in which a state prisoner fails to exhaust
state renedi es, a habeas petitioner who has failed to neet the
State’s procedural requirenments for presenting his federal clains
has deprived the state courts of an opportunity to address those
clainms in the first instance. A habeas petitioner who has
defaulted his federal clains in state court neets the technica

requi renments for exhaustion given that there are no state

renmedi es any |onger “available” to him Coleman v. Thonpson, 501
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U S 722, 731-732, 111 S.Ct. 2546, 2555, 115 L.Ed.2d 640 (1991).
I n Pennsylvani a, the Post Conviction Relief Act, 42 Pa.C. S.
89541, et. seq. (PCRA), “[p]rovides for an action by which
persons convicted of crines that they did not commt and persons
serving illegal sentences nmay obtain collateral relief.” 42
Pa.C. S. 89542. Section 9543(a) of the Act provides in rel evant
part that “[t]o be eligible for relief..., a petitioner nust
pl ead and prove by a preponderance of the evidence, all of the
fol | ow ng:

(1) That the petitioner has been convicted of a crinme under
the laws of this Conmonwealth and is at the time relief is
gr ant ed:

(i) currently serving a sentence of inprisonnent,
probation or parole for the crineg;

(ii1) awaiting execution of a sentence of death for the
crinme; or

(ii1) serving a sentence which nust expire before the
person may conmence serving the disputed sentence.

(2) That the conviction or sentence resulted fromone or
nore of the foll ow ng:

(i) Aviolation of the Constitution of this
Commonweal th or the Constitution or |aws of the United
States which, in the circunstances of the particul ar
case, so underm ned the truth-determ ning process that
no reliable adjudication of guilt or innocence could
have taken pl ace;

(ii1) Ineffective assistance of counsel which, in the

ci rcunstances of the particular case, so underm ned the
truth-determ ning process that no reliabl e adjudication
of guilt or innocence could have taken pl ace.

(ii1) A plea of guilty unlawmfully induced where the

ci rcunmstances nake it likely that the inducenent caused
the petitioner to plead guilty and the petitioner is

i nnocent .



(iv) The inproper obstruction by governnent officials
of the petitioner’s right of appeal where a neritorious
appeal abl e i ssue exi sted and was properly preserved in
the trial court.

(v) del eted.

(vi) The unavailability at the time of trial of

excul patory evidence that has subsequently becone
avai | abl e and woul d have changed the outcone of the
trial if it had been introduced.

(vii) The inposition of a sentence greater than the
[ awf ul maxi mum

(viii) A proceeding in a tribunal w thout jurisdiction.

(3) That the allegation of error has not been previously
[itigated or waived.

(4) That the failure to litigate the issue prior to or
during trial, during unitary review or on direct appeal
coul d not have been the result of any rational, strategic or
tactical decision by counsel.”

An issue has been “previously litigated” if “the highest
appel late court in which the petitioner could have had review as
a matter of right has ruled on the nerits of the issue” or “it
has been rai sed and decided in a proceeding collaterally
attacking the conviction or sentence.” 42 Pa.C. S. 89544(a).
“Waiver,” in turn occurs with respect to an issue “if the
petitioner could have raised it but failed to do so before trial,
at trial, during unitary review, on appeal or in a prior state
post convi ction proceeding.” 42 Pa.C S. 89544(Db).

Finally Section 9545(b) of the PCRA prescribes the tine
Wi thin which a petition for relief under the Act nust be fil ed:

(1) Any petition under this subchapter, including a second

or subsequent petition shall be filed within one year of the

date the judgnment becones final, unless the petition alleges
and the petitioner proves that:
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(i) the failure to raise the claimpreviously was the
result of interference by governnent officials with the
presentation of the claimin violation of the
Constitution or laws of this Commonweal th or the
Constitution or laws of the United States;

(i1) the facts upon which the claimis predicated were
unknown to the petitioner and could not have been
ascertained by the exercise of due diligence; or

(ii1) the right asserted is a constitutional right that
was recogni zed by the Suprenme Court of the United
States or the Suprene Court of Pennsylvania after the
time period provided in this section and has been held
by that court to apply retroactively.

In reviewing this case in light of the preceding principles,
it is clear that the PCRA constitutes an avail able state
corrective process by which the petitioner here could chall enge
(and in fact has challenged) his conviction and sentence. See:

Conmmponweal th v. Peterkin, 538 Pa. 455, 649 A 2d 121 (1994). It

is also clear that the basis for petitioner’s request to discover
t he Phil adel phia Police Department’s investigative files and
materials is to develop a claimthat petitioner’s trial counsel
was ineffective for failing to request or nove for disclosure of
these materials fromthe prosecution. | nasmuch as the record
before us reflects that this claimwas not previously raised on
ei ther direct appeal or through petitioner’s prior PCRA

3

petition,® we thus nust determ ne whether M. Peterkin may still

3

I n our Decenber 17, 1997 Order, we concl uded that
petitioner’s proposed ineffective assistance of counsel claimfor
trial counsel’s failure to seek disclosure of the police
departnent’s investigative files was effectively included in M.
Peterkin’ s earlier assertion that trial counsel was ineffective
in failing to investigate the facts and interview w tnesses. |t
is this finding which we reverse here for the reason that our re-
exam nation of the record in this matter in light of the law s
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be able to raise this claimthrough the state court system or
whet her it has been procedural |y defaulted. *

In this regard, it certainly appears that petitioner’s
i neffective assistance of counsel claimwuld be deened to be
procedural ly defaulted and that circunstances thus exi st which
render the PCRA process ineffective to protect M. Peterkin’s
rights. To be sure, 89543(a)(3) dictates that to be eligible for
relief under the PCRA, the petitioner nust prove that the claim

then being raised was neither previously litigated nor waived,

cl ear nmandate that both the legal theory and the facts on which
the federal claimis based nust have been first presented to the
state court |leads us to now believe that the claimbeing pursued
here is not the “substantial equivalent” of that which was
previously raised before the state court.

* Specifically, on direct appeal petitioner asserted that
his trial counsel was ineffective in the follow ng respects:

(1) Presenting no character evidence at trial;

(2) Presenting no mitigating evidence at trial;

(3) Failing to object to the prosecutor’s statenent at

closing that the jury should be as cold and ruthless as he

(petitioner) was;

(4) Failing to object to the erroneous instruction to the

jury during the penalty phase of the trial;

(5) Failing to object to the nmanner in which the jury

recorded its sentencing verdict.

In his first PCRA petition, M. Peterkin raised as
addi ti onal exanples of ineffective assistance of counsel:

(1) The failure to investigate facts and interview

Wi t nesses;

(2) The failure to research and know the applicable | aw

(3) The failure to present mtigating evidence;

(4) The failure to gather character w tnesses and prepare

for sentencing;

(5) Separating hinself frompetitioner by stating his

openi ng statenment that he was court-appoi nted counsel

(6) In his closing argunent, in asking the jury to reach

concl usions wi thout evidentiary support.
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whi |l e 89544 defines waiver in the context of the petitioner
havi ng had the opportunity to raise the disputed issue “before
trial, at trial, during unitary review, on appeal or in a prior
state post-conviction proceeding.” Gven that there is no
showi ng that M. Peterkin could not have raised the question of
his trial counsel’s effectiveness with regard to obtaining

di scovery of the Police Departnent’s investigative materials at
the post-trial notions stage, on appeal to the Pennsyl vani a
Suprenme Court or in his first PCRA petition, it appears highly
likely that the state court will deemthis issue to have been
wai ved under the PCRA.

Additionally, it further appears that under the one-year
statute of limtations set forth in 89545(b) of the PCRA, M.
Peterkin’s PCRA petition will be procedurally barred given that
it is not being filed within one year of the date his judgnent of

convi ction becane final (July 25, 1986). See: Commonwealth v.

Peterkin, 511 Pa. 299, 513 A 2d 373 (1986).

Nevert hel ess, as several recent Third Crcuit decisions nake
clear, the nere appearance of procedural default is not a
sufficient basis to justify a district court’s consideration of

non- exhausted clains on their nerits. In Christy v. Horn, 115

F.3d 201, 206 (3rd G r. 1997), the Court recognized “that in rare
cases, exceptional circunstances of peculiar urgency may exi st
which permt a federal court to entertain an unexhausted claim”
that the “federal courts are to exercise discretion in each case”

in deciding whether to entertain an unexhausted claim and that
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“such (limted) circunstances exist when, for exanple, state
remedi es are inadequate or fail to afford a full and fair

adj udi cation of the federal contentions raised, or where
exhaustion in state court would be futile.” Christy, 115 F. 3d at
206- 207, citing Ganberry v. Geer, 481 U S. 129, 131, 107 S.C

1671, 1673, 95 L.Ed.2d 119 (1987). The Christy court went on to
hol d that sufficient “unusual circunstances” were not presented
there despite the fact that dism ssal of a m xed petition created

a risk that petitioner would be executed before his federal

clainms could be litigated in federal court. Instead, the court
found that “the nere risk that Pennsylvania courts will not stay
t he execution cannot anobunt to an “unusual circunstance.” The

appropriate inquiry nust be whether an execution is “inmmnent.”
ld. at 207.

Li kewi se, in Lanbert v. Blackwell, supra, the court was

faced wth the question of whether the petitioner’s nunerous

i neffective assistance of counsel and other clains were
foreclosed fromstate court revi ew because they woul d necessarily
be filed after the one-year Iimtations period of the PCRA and

t hus whet her exhaustion of Ms. Lanbert’s state renedies would be
futile. After review ng Pennsylvania | aw construi ng the PCRA,
the Court of Appeals found that it was unclear after the 1995
anmendnents to the Act whether the Pennsyl vania courts would all ow
a show ng of mscarriage of justice to overcone the waiver
provisions and thus it could not say with certainty that

requiring petitioner to seek review of her clainms in the state
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court would be futile. 134 F.3d at 522. The appeal s court thus
decreed that “[i]f the federal court is uncertain how a state
court would resolve a procedural default issue, it should dismss
the petition for failure to exhaust state renedies even if it is
unlikely that the state court would consider the nerits to ensure
that, in the interests of comty and federalism state courts are
gi ven every opportunity to address clains arising fromstate

proceedings.” 1d., at 519, citing Vasquez v. Hillery, 474 U S

254, 257, 106 S.Ct. 617, 620, 88 L.Ed.2d 598 (1986) and Toul sen
v. Beyer, supra, 987 F.2d at 987.

As the foregoing cases evince, it is virtually inpossible
for this Court to definitively predict if the Pennsylvania state
courts would entertain Petitioner’s additional grounds for an
i neffective assistance of counsel claimand if so, what the
outconme of that petition would be. Pursuant to the directives in
Lanbert and Christy discussed above, given this uncertainty and
t he unexhausted nature of the ineffective assistance of counsel
claimat issue, we would now agree with Respondents that the
di scovery request which we granted on Decenber 17, 1997 is pre-
mat ur e. Accordingly, that part of the Decenber 17, 1997 O der
permtting M. Peterkin to take discovery fromthe Phil adel phia
Police Departnent is vacated and reversed.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
Ol S PETERKI N . CVIL ACTI ON
VS.

NO. 95- CV- 3989
MARTI N HORN, ET. AL.

ORDER

AND NOW this day of Decenber, 1998, upon
consi deration of the Respondents’ Motion for Reconsideration of
this Court’s Order of Decenber 17, 1997 and Petitioner’s response
thereto, it is hereby ORDERED that the Mdtion is GRANTED and for
the reasons set forth in the precedi ng Menorandum that portion
of the Decenber 17, 1997 Order giving Petitioner |eave to
subpoena docunents, photographs, and investigative materials from
t he Phil adel phia Police Departnment is VACATED.

| T 1S FURTHER ORDERED t hat the Decenber 17, 1997 Order is
amended to deny Petitioner’s Mtion to Conduct Discovery in all

respects.

BY THE COURT:

J. CURTI'S JOYNER, J.
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