IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD JOHNSON . CGVIL ACTI ON
V.
JOSEPH D. LEHVAN, ET AL. ; No. 94-7583

VEMORANDUM AND ORDER

Norma L. Shapiro, J. Decenber 17, 1998
Petitioner, having filed a petition for wit of habeas

cor pus, sought and was granted | eave to anend the petition to

include a claimthat the prosecutor failed to disclose evidence

in violation of Brady v. Maryland, 373 U.S. 83 (1963) and United

States v. Bagley, 473 U.S. 667 (1985). After the anended claim

was added, the matter was referred back to Magi strate Judge M
Faith Angell (“Judge Angell”) for a Report and Reconmendati on.
(“Report and Recommendation I1”7). Judge Angell recommended that
an evidentiary hearing be held “limted to defense counsel’s
know edge and understandi ng of the prosecutor’s intended

communi cation with Florida authorities concerning Mark Al an
Jackson.” Report and Recommendation Il, p. 5. The respondent,
Joseph Lehman, filing objections to the Report and Recomendati on
11, challenged the need for an evidentiary hearing and reasserted
t he nonexhaustion argumnent rai sed when Johnson was first granted
| eave to amend his petition. On reconsideration, this court

concl udes that the proper disposition is to disniss the petition



wi thout prejudice for failure to exhaust state renedi es unl ess
the petitioner chooses to withdraw the Brady claim

Backgr ound

On Cctober 28, 1991, following a jury trial in the Court of
Common Pl eas of Phil adel phi a County, Ronal d Johnson (*“Johnson”)
was found guilty of murder in the first degree, crimnal
conspiracy, and possession of an instrunment of crine.

According to testinony at trial, on the evening of March 1
1990, several people, interested in buying drugs from Joseph
Gol dsby (“CGol dsby”), had gathered at 2100 Westnorel and Street.

Gol dsby was waiting in a car when two nen arrived. One entered
Gol dsby's car to inspect the drugs, and the other renai ned
outside. Shortly thereafter, shots were heard com ng frominside
the car. Wen the individual outside the car tried to fire a
gun, it msfired. The man inside the car wwth Gol dsby exited and
ran fromthe scene; CGoldsby tried to chase him but coll apsed.

The individual outside the car also fled.

Several w tnesses identified Johnson as the individual
out side the car whose gun msfired. Johnson was arrested and
i nadvertently placed in a cell with Mark Al an Jackson
("Jackson"), a Commonwealth witness and rel ative of Gol dsby.
Wiile they were held in the sane cell, Johnson allegedly
threatened to kill Jackson if Jackson testified against him At

the tinme of trial, crimnal proceedings were pendi hg agai nst



Jackson in Florida. The Assistant District Attorney agreed with
Johnson’ s counsel not to introduce evidence of Johnson’s all eged
threat to Jackson in jail if Johnson’s counsel did not cross-
exam ne Jackson regarding the pending Florida crimnal charges.?

On direct appeal, Johnson clained that trial counsel was
ineffective for agreeing not to cross-exam ne Jackson about his
Pennsyl vania crimnal record and pending Florida charges. On
appeal , the Superior Court affirmed Johnson’s conviction and the
Suprene Court denied allocatur. Petitioner then filed this
habeas corpus petition.

During discovery in this action, the Commonweal th di scl osed
for the first time a letter dated the day of Jackson’s testinony
fromthe Philadel phia assistant district attorney to the Florida
prosecutor. The letter advised the Florida prosecutor of
Jackson’s full cooperation in the prosecution of Johnson, despite
Johnson’s attenpt to intimdate Jackson, and requested that the
Fl ori da prosecutor consider this cooperation when eval uati ng
Jackson’ s pendi ng charges. Johnson’s post-verdict counsel was
not nmade aware of the letter, although he had “asked [the
assistant district attorney who wote the letter] for anything
the DA had regarding M. Jackson.” (Letter from Johnson’s Habeas

Counsel to Magistrate Judge Faith Angell, 10/25/95 at 2 attached

! However, Jackson did testify that prior to his arrest, Johnson

told Jackson to “be careful about what you say.” (N T. 10/24/91, 15).
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to Magi strate Judge Angell’s Report and Recommendation |). As a
result, there was no prior inquiry as to whether such a letter
had been prom sed Jackson in return for his testinony incul pating
Johnson.

Johnson, claimng violation of due process under Brady v.

Maryl and, 373 U. S. 83 (1963), and United States v. Bagley, 473

U S 667 (1985), filed a notion to anend his petition because the
Commonweal th was required to provide the defense with potenti al
excul patory evidence, Brady, 373 U. S. at 87, including
i npeachnent evi dence for cross-exam nation. Bagley, 473 U S at
675-76. The Commonweal t h opposed Johnson’s notion to anend
because Johnson had not exhausted state renedies with respect to
this claim Johnson argued that the exhaustion requirenent
shoul d be excused. The issue was referred to Judge Angell for a
Report and Reconmendation (“Report and Recomrendation I”) on the
notion to anend.

Judge Angell found that the claim“ha[d] not been exhausted
in the state court system” Report and Recommendation |, p. 4,
because the Commonwealth only disclosed the letter recently.
Petitioner had been prevented fromraising this claimprior to
the instant litigation. Judge Angell recomrended that the court
excuse Johnson’s failure to exhaust state renedies, because such
a decision would be in the interest of judicial econonmy. Judge

Angel | al so recormmended that this court hold an evidentiary



hearing “to explore whether trial counsel nade a specific or
general request for information on M. Jackson’s crimnal history
and whet her trial counsel would have done anything different had

he known about the . . . letter.” Report and Reconmendation I, p
4-5. The Commonweal th, objecting to Judge Angell’s Report and
Recomendati on, argued that judicial econony was not a proper
basis for an exception to the exhaustion requirenent.

By opinion issued January 6, 1998, this Court approved and
adopt ed Judge Angell’s Report and Recommendation | and referred
the matter back to Judge Angell to consider the anended petition.
Judge Angell’s Report and Recommendation Il recomended an
evidentiary hearing to determ ne defense counsel’s know edge of
the letter witten by the prosecutor on behalf of Jackson. The
Commonweal th objects to the recommendati on for an evidentiary
heari ng.

Careful reconsideration in light of the Court of Appeals’

recent decision in Lanbert v. Blackwell, 134 F.3d 506 (3d Gr.

1998), petition for cert. filed (Apr. 23, 1998), has convi nced
this court that | eave to assert this unexhausted cl ai mwas

m staken. |f Johnson proceeds in this court on his ineffective
assi stance of counsel claimonly, this court will adopt Judge
Angel | s recommendation for an evidentiary hearing; the Brady
claimwould be waived. But if Johnson chooses to continue to

assert the Brady claim the anended action nust be di sm ssed



Wi t hout prejudice so that both clains can be reconsidered in the
sane petition if and when the Brady claimhas been exhausted in
the state courts.

Dl SCUSSI ON

St andard of Revi ew

“An application for a wit of habeas corpus on behalf of a
person in custody pursuant to the judgnment of a State court shal
not be granted with respect to any claimthat was adjudicated on
the nerits in State court proceedi ngs unless the adjudication of
the claim- (1) resulted in a decision that was contrary to, or
i nvol ved an unreasonabl e application of, clearly established
Federal |aw, as determ ned by the Suprene Court of the United
States ....” 28 U S.C. § 2254(d). Although a federal court need
not defer to a state court’s legal findings as it nust to factual

determ nations, see Jackson v. Byrd, 105 F.3d 145, 147 (3d Gr.),

cert. denied, 117 S. C. 2442 (1997), “only when the federal

habeas court is convinced that the state court’s determ nation
constitutes a grave error can the state court’s determ nation
be found unreasonable and only then can the federal habeas court

upset a judgnent of the state court.” Berryman v. Mrton, 100

F.3d 1089, 1103 (3d G r. 1996). This standard applies to both
guestions of |law and m xed questions of |aw and fact.

. Exhausti on



Title 28 of the United States Code Section 2254 restricts
the ability of a federal court to grant a habeas petition “of a
person in custody pursuant to the judgnent of a State court
[until] the applicant has exhausted the renedies available in the
courts of the State.” 28 U S.C. 8§ 2254(b) (1994). This
requi renent is not jurisdictional, but pronptes comty and
federalismby elimnating “unnecessary conflict between courts
equal |y bound to guard and protect rights secured by the

Constitution.” Ganberry v. Geer, 481 U S. 129, 133 (1987);

Rose v. Lundy, 455 U. S. 509, 515-16 (1982). “The petitioner nust

afford each level of the state courts a fair opportunity to

address the claim” Doctor v. Walters, 96 F.3d 675, 678 (3d Cr.

1996). Petitioner has exhausted state renedies only if the | egal
theory and supporting facts asserted in the federal habeas
petition are in a formthat is the “substantial equival ent” of

that presented in the state courts. Picard v. Connor, 404 U S.

270, 278 (1971).

A Pursuit of Renedy in State Courts

Johnson does not dispute that all state renedi es have not
been exhausted. He has presented in state court the claimthat
counsel was ineffective for agreeing with the Commonweal th not to
cross-exam ne Jackson regarding his crimnal history and pendi ng
crimnal charges, but not his Brady claimthat he was “deprived

of his federal constitutional right to due process of |aw



because the Commonweal th failed to disclose this letter. NMtion
to Anend Habeas Corpus Petition, p. 2. Because the

Commonweal th’s determ nation of Johnson’s ineffective assistance
of counsel clainms was not based on this Brady claim he has not
exhausted state renedi es.

This court’s opinion granting Johnson | eave to anend his
habeas petition to add a related Brady claimrelied on the
Suprene Court’s holding that “there are sone cases in which it is
appropriate for an appellate court to address the nerits of a
habeas corpus petition notw thstanding the | ack of conplete
exhaustion.” Ganberry, 481 U S. at 131. The Court acknow edged
that it m ght be appropriate to deem a nonexhausti on defense

wai ved at the appellate level if not raised at the district court

level “if it is evident that a m scarriage of justice has
occurred.” 1d. at 135. But the G anberry hol ding was concerned

primarily with the ability of a court to dismss a neritless
habeas petition w thout requiring unnecessary exhaustion in state
courts. 1d. at 134. Here, the Commonweal th has not wai ved
nonexhaustion in the district court, and it is far fromclear
that the amended Brady claimis nmeritless.?

In his initial petition, Johnson asserted an exhausted cl ai m

for ineffective assi stance of counsel based on counsel’s failure

2Although the AEDPA does not apply to Johnson’s petition, Lanbert
cast doubt on the continued viability of G anberry after the enactnent of the
AEDPA unl ess there has been an express waiver of the nonexhaustion defense by
the governnent. See Lanbert, 134 F.3d at 515.
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“to cross exam ne a key prosecution witness regarding bias from
pendi ng crimnal charges.” Petition for Wit of Habeas Corpus, 1
12B. He contends that “had trial counsel fully presented .
this inpeachnment nmaterial to the jury, there existed a reasonable
probability that the Petitioner would have been found not
guilty.” Qbjections of Petitioner to Report and Recomrendati ons
of U S. Mgistrate Judge, p. 2.

This court’s opinion of January 6, 1998, granted Johnson
| eave to anend his petition to add a due process claimarising
fromthe government’s failure to provide Johnson at trial with a
copy of the letter witten on Jackson’s behal f, in violation of
Brady and Bagley. Leave to anend was prem sed on the G anberry
I ine of cases discussed above, as well the rel atedness between
the ineffective assistance and Brady clains. The alleged
prejudice with regard to this claimwas related to Johnson’s
i neffective assistance of counsel claimand the state appellate
court, presented with the ineffective counsel claim had al ready
found that Johnson “failed to overcone his burden of establishing
counsel’s ineffectiveness, not to nention his burden of
establ i shing actual prejudice.” Philadel phia Court of Common
Pl eas Opi nion, QOctober 28, 1993, p. 9.

But even though a court nmay hear a claimthat has not been
presented in its exact formto the state courts, “[b]Joth the

| egal theory and the facts on which a federal claimrests” nust



have been fairly presented. dbson v. Scheidenmantel, 805 F.2d
135, 138 (3d Cir. 1986)(citing Picard, 404 U.S. at 277). “This
requi renent is especially appropriate in the context of an

all eged Brady violation since the materiality of the suppressed
information is determ ned by considering the strength of the

state’'s case as a whole.” Landano v. Rafferty, 897 F.2d 661, 670

(3d Cr.), cert. denied, 498 U S. 811 (1990).

This court’s decision should have been infornmed by the Court
of Appeal s’ decision in Lanbert, decided imediately before this
court granted Johnson | eave to anend his petition. Lanbert
requires the district court “to exam ne the exhaustion issue and
to reject a petition if it raised unexhausted issues.” Lanbert,
134 F. 3d at 515. The Lanbert court anal yzed the inpact of the
Anti-terrorismand Effective Death Penalty Act of 1996 (“AEDPA’)
on habeas petitions filed pursuant to 28 U S.C. 8§ 2254. The
AEDPA, enacted after the filing of Johnson’s petition, is not
applicabl e here, so the discussion of the AEDPA in Lanbert is not
bi nding. But the Lanbert court also restated this Crcuit’s
“rigorous endorsenent of the total exhaustion rule,” Lanbert, 134
F.3d at 513 (citing Rose, 455 U. S. at 518), and that applies to
Johnson’ s petition.

M ndf ul of the explicitly-worded Lanbert decision and upon
careful reconsideration of exhaustion jurisprudence, the decision

to grant Johnson | eave to anmend his petition precludes
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consi deration of the anended petition at this tinme.® The Lanbert
court unanbi guously held that district courts have a duty to
exam ne a petition for exhaustion and di sm ss any unexhausted
clains. Lanbert, 134 F.3d at 515. Al t hough it m ght better
serve the interests of judicial econony to hear all of Johnson’s
clainms now, the exhaustion requirenent was inplenmented to assure

comty over efficiency. Ex Parte Royall, 117 U S. 241, 251

(1886).
The anendnment of habeas petitions is governed by Federal
Rule of Cvil Procedure 15, see 28 U S.C. § 2242, and “may be

anended in the interest of justice.” Holiday v. Johnston, 313

U S 342, 350 (1941). But a provision safeguarding the unwary
petitioner frominadvertent dism ssal of a technically inperfect
petition cannot serve as a neans to circunvent the exhaustion

requirenent. Cf. Riley v. Taylor, 62 F.3d 86, 90-92 & n.8 (3d

Cr. 1995) (district court’s failure to grant | eave to anend

petition to add exhausted clai ns was an abuse of discretion).
Judge Angell’s Report and Recommendation Il appears to

recommend an evidentiary hearing to determ ne the extent of

def ense counsel’s know edge of the Jackson letter as it affects

both the ineffective assistance of counsel and the Brady cl ains.

To the extent that the evidentiary hearing would illum nate the

*The newl y discovered letter m ght be evidence in Johnson's
initial ineffective assistance of counsel claimto support Johnson’s existing
claimrather than introducing a “clai mupon which the state courts had not
passed.” Vasquez v. Hillery, 474 U S. 254, 259 (1986).
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i neffective assistance of counsel claim this court woul d adopt
Judge Angell’s recommendation. *

B. No Excuse fromthe Exhausti on Requirenent

Fi ndi ng Johnson’s due process claimhas not been exhaust ed,
a finding that Johnson does not dispute, only conpletes the first
half of this court’s analysis, as a failure to exhaust nay stil
be excused if there are exceptional circunstances. Lanbert, 134
F.3d at 516. Exceptional circunstances can exi st when: 1) state
remedi es are inadequate or fail to provide a forumfor relief; or
2) when a state claimfor relief would be futile. First, there
is no evidence in this case of any unusual or exceptional
circunstances that could override the interest in comty by
all owi ng the Coomonweal th to assess possi bl e prosecutori al

m sconduct first. See Landano, 897 F.2d at 675 (“[E]ven ‘clear

viol ations’ of constitutional rights” do not warrant excusing the

exhaustion requirenent)(quoting Duckworth v. Serrano, 454 U S. 1,

3 (1981) (per curian)); O Guinn v. Dutton, 88 F.3d 1409 (6th Gir.

1996), cert. denied, --U. S --, 117 S. . 742 (1997)(cited wth

approval in Lanbert, 134 F.3d at 516).

Second, there is no question that Johnson has an avenue of
relief available under the Pennsylvania Post Conviction Relief
Act (“PCRA"), 42 Pa. Cons. Stat. Ann. 8§ 9543(a)(2)(i), to assert

his Brady claim so a state clai mwould not necessarily be

“Whet her Johnson will wish to proceed in this manner will be for
himto decide. This point is further addressed in Part 111.
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futile. Second or successive petitions are permtted under the
PCRA when the issues have not previously been litigated or

wai ved. 1d. 8 9543(a)(3). An issue is deenmed waived “if the
petitioner could have raised it but failed to do so before trial,
at trial, during unitary review, on appeal or in a prior state
postconviction proceeding.” 1d. 8 9544(b). Johnson could not
have raised the Brady claimat the tine he filed his first
petition under the PCRA, so he has not waived it and may file a
subsequent petition.

Johnson does not face a statute of limtations bar in state
court, as the one year statute of limtations in the PCRA does
not apply to clainms when “the facts upon which the claimis
predi cated were unknown to the petitioner and coul d not have been
ascertained by the exercise of due diligence.” [d. 8§ 9545(b) (1)
(ii). The petitioner nust file any such claimw thin sixty days
“of the date the claimcould have been presented. 1d.

8§ 9545(b)(2). The state court would presumably toll the sixty-
day period of limtations for the tinme that Johnson has spent
attenpting to pursue his Brady claimin this court. See 42 Pa.

Cons. Stat. Ann. 8 5103 (West Supp. 1998); see al so School

District v. Marshall, 657 F.2d 16, 19 (3d Cir.1981)(equitable

tolling may be appropriate if plaintiff timely, but m stakenly,
asserted his claimin the wong forun). Even if this court is

uncertain of the reception that petitioner will receive in state
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court, any doubt nust be resolved in favor of exhaustion; if
there is even a possibility the state court mght entertain
Johnson’s claim this court nmust permt it to do so. Banks v.
Horn, 126 F.3d 206, 211 (3d Gr. 1997)(citation omtted).

In the event that the Pennsylvania courts either decline to
hear, or deny, Johnson’s second petition in state court, Johnson
wll then be able to reassert his Brady claimin federal court.
When a prior petition has been dism ssed without prejudice for
failure to exhaust state renmedi es, no authorization fromthe
court under the AEDPA is necessary and the petitioner may file
his petition in the district court as if it were the first such

filing. Christy v. Horn, 115 F.3d 201, 208 (3d Cr. 1997).°

1. Dismssal of the Petition

This court is constrained to dismss the Brady clai mw thout
prejudice for failure to exhaust state renedi es because the
anended petition contains both exhausted and unexhausted cl ai ns

(a “mxed petition”). Rose v. Lundy, 455 U S. 509, 522 (1982).

Johnson may proceed with his Brady claimin the state courts and,
in the event that he is denied relief there, return to federal
court with both clains. In the alternative. Johnson may w thdraw

his Brady claimand proceed in federal court now with his

°Even t hough the AEDPA was not applicable to Johnson's first
habeas petition, antedating the Act, it would apply to any subsequent habeas
petition filed by Johnson.
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i neffective assistance of counsel claim see id. at 520-21, but
t he Rose Court warns that proceeding with only exhausted cl ains
ri sks di smssal of subsequent federal petitions for abuse of
wit. See id. The AEDPA, enacted since Rose, mght bar a
subsequent petition for a claimthat had been w t hdrawn.
CONCLUSI ON

This court, not fully appreciating the significance of the
Court of Appeals’ contenporaneous ruling in Lanbert, granted
Johnson | eave to anend his habeas petition w thout dismssal for
failure to exhaust the anmended claim Recommitting to the
Magi strate Judge for consideration of the petition on its nerits
was erroneous. Johnson’s newy asserted Brady clai mhas not been
presented in any state court; the state nust be permtted the
first opportunity to correct any constitutional error that nmay
have occurred in its courts. Lanbert, 134 F.3d at 513 (citing

Rose v. Lundy, 455 U. S. at 518). Johnson’s anended petition,

contai ni ng both an exhausted and unexhausted claim nust be

di sm ssed without prejudice for failure to exhaust state
renmedies. |f Johnson elects to anend his petition and proceed
wi th his exhausted ineffective assistance of counsel claim this
court woul d approve and adopt Judge Angell’s recommendation for
an evidentiary hearing. The court will defer entry of an order
di sm ssing without prejudice for thirty (30) days.

An appropriate order foll ows.

15



16



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD JOHNSON . CGVIL ACTION
V.
JOSEPH D. LEHVAN, ET AL. ; No. 94-7583
ORDER

And now, this 17th day of Decenber, 1997, upon careful
consideration of the Report and Recommendati on of Magistrate
Judge M Faith Angell, the governnment’s objections, and the
petitioner’s response thereto, and in accordance with the
acconpanyi ng Menorandum it is ORDERED that:

1. The Report and Recommendati on of Magi strate Judge Angel
is NOT approved and adopt ed.

2. Petitioner’s Petition for Wit of Habeas Corpus is
DENI ED and DI SM SSED for failure to exhaust state renedies.

3. There is no probable cause to issue a certificate of
appeal ability.




