IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI LLANOVA HEALTH CORP. : CIVIL ACTI ON
Plaintiff,
NO. 98-4724
V.

MARY ANNE HAWRYLAK,
VI LLANOVA GROUP, INC., al/k/a
Kl NGSTREE GROUP, | NC.,
LI SA STRACCI ONE, CHRI STI NE COX,
MAUREEN BAYLI SS, CGERRY HARKAVY,
JAMES BRODERI CK and
M CHELLE ZURAWSKI ,
Def endant s.

MEMORANDUM

BUCKWALTER, J. Decenmber 15, 1998

A hearing on plaintiff’s Mdtion for a Prelimnary
I njunction was held on Novenber 9, 1998, after which counsel were
directed to submt their proposed findings and any additi onal
briefing by Novenber 30, 1998.

My findings of fact and conclusions of |aw are as

foll ows:

FI NDI NGS OF FACT
1. On February 1, 1998, MCN, a Seattle, Washington
based conpany, purchased the assets of Villanova Rehab
Consultants, Inc. (hereafter “VRC') for approximately $6 nmillion.

(See Asset Purchase Agreenent, plaintiff's exhibit 1).



2. VRC was founded and owned by Patricia Ml oney, who
is not a party to this action.

3. Most of the purchase price which MON paid for VRC

represented “Goodwi | |7 according to Brian L. Grant, President of
MCN. (N T., Gant, at 12, lines 15-19). “Goodw II” i ncludes
t he:

“...know how, experience, client lists, book
of business, relationships that an
organi zati on has that creates the cash fl ow,
creates the value, creates the ultimte
profits.”
N.T. 12 (Gant).
4. After the purchase, MCN naned the | ocal entity,
Vil lanova Health Corporation (hereafter “VHC'), plaintiff herein.
5. VHC is in the business of reducing its custoners’
costs associated with workplace injuries. VHC provides
rehabilitati on case managenent services, telephonic and field
managenent services, and services such as utilization reviews and
peer reviews under applicable state workers’ conpensation | aws.
6. The predecessor conpany, VRC, possessed enpl oynent
agreenents with all of its enployees, with the exception of Mry
Anne Hawryl ak, and MCN was aware of the exception involving
Hawyl ak. (Id. at 15, lines 11-23).
7. Hawr yl ak was t he hi ghest |evel enployee at both

VRC and VHC, after Ms. Maloney. (ld. at 16, lines 14-22).



8. Haw yl ak was the “heart and soul” of both VRC and
VHC. (N.T. Chance, at 196, |lines 15-21).

9. MCN never tal ked to Hawyl ak about the possibility
of her signing a non-conpete. (N T. Gant, at 23, lines 5-14).

10. Hawryl ak resigned from VHC on July 24, 1998.

11. Hawyl ak incorporated defendant, The Vill anova
G oup, Inc. (“Villanova Group”) on or about August 7, 1998.
Plaintiff has alleged that this entity was intentionally nanmed
for the purpose of syphoning off VHC s custoners, confusing them
as to the source of services provided. In Qctober, 1998, at the
request of Hawryl ak’s current counsel, defendant Villanova G oup
changed its corporate nane to Kingstree, Inc. (Defs. Answer to
Plfs. Motion for Prelimnary Injunction | 2).

12. Wiile the nane has been changed, Kingstree is
conpeting directly with VHC and has hired six forner enployees of
VHC, all of whom signed non-conpetition agreenents with VHC s
predecessor, VRC. (See Finding No. 6). They are Lisa
Stracci one, Christine Cox, Mureen Bayliss, CGerry Harkavy, Janes
Broderick and M chell e Zurawski .

13. Wth regard to the enpl oynent agreenents, the
Asset Purchase Agreenent specifically states: “Seller
acknow edges that the Enpl oyee Nonconpetes are one of the nost
critical of the assets anong the Acquired Assets, on the basis of

whi ch Buyer is agreeing to pay the Purchase Price and acquire the



Busi ness as set forth in this Agreenent.” (P-1), 8§ 3.20.2, p.
30).

14. MCN woul d not have purchased Vill anova
Rehabilitation without these non-conpetes. (N T. Gant, 14-15).

15. VRC assigned all of the enpl oyee non-conpetes to
MCN.  Section 2.1 of the Agreenent specifically states: “Seller
will sell, transfer, assign and deliver to Buyer and Buyer w ||
purchase and assunme from Seller, all right, title and interest in
and to all assets, properties, rights and interests of Seller as
they exist as of the Closing Date....” (P-1), 8 2.1 (enphasis
supplied). This section then explicitly enunerates contracts
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purchased, including, without Iimtation: “...(ii) non-
conpetition agreenents and ot her contractual arrangenents with
enpl oyees, independent contractors, and consultants (the

“Enpl oyee Contract”).... (P-1), 8 2.1(d)(ii). The closing date
was February 1, 1998. (N T. 9, line 24).

16. Each of the enployees, in each of their enpl oynent
contracts, expressly agreed that the agreenents not to conpete
coul d be assigned. Each of the enploynent non-conpete agreenents
unequi vocal ly permts assignnent:

Thi s agreenent shall be bindi ng upon, and
shall inure to the benefit of, the parties
hereto and their respective heirs,

successors, admnistrators and assigns. This
agreenent shall be governed by, and

interpreted in accordance with, the | aws of
t he Conmonweal th of Pennsyl vani a.



(P-2,-3,-4,-5,-6,-8 all at ¥ 9) (enphasis added).

17. Interestingly, this language is identical to that
agreed to by each of the defendants in his or her contract with
Mary Anne Hawyl ak’s newy conpeting entity, Villanova/Ki ngstr ee.
(P-31); N.T. Hawyl ak, 73-74.

18. Each of the restrictive covenants contains a
twel ve-nont h prohi bition on conpetition, including enploynment
with a conpetitor

Enpl oyee agrees that for a period
of twelve (12) nonths follow ng the
term nation for any cause

(i ncluding involuntary discharge)
of his (or her) enploynent with
Enmpl oyer, he (or she) will not, in
any area or territory in which
Enpl oyer has rendered its services
at anytinme during the previous
twelve (12) nonth period, accept
enpl oynent or act as an agent,
representative, partner, officer,
enpl oyee or in any other capacity,
or conduct any business, either
directly or indirectly, as an

i ndi vidual, in any business or
field of endeavor conpetitive with
Enpl oyer’ s.

(P-2,-3,-4,-5,-6,-8). This, too, is exactly the sane | anguage
t hat each defendant has agreed to in his or her new contract with
Mary Anne Hawryl ak’s newy conpeting entity, Villanoval
Kingstree. (P-31); N T. Hawyl ak, 73-74.

19. In the Asset Purchase Agreenent, VRC nmade no
representations or warranti es concerning the enforceability of
t he enpl oyee non-conpetes, and MCN VHC understood that feature of
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the Agreenent. (Id. at 27, lines 2-9) (D sclosure Schedul e
3.14(i)).

20. Notwi thstanding this understandi ng, MCN VHC never
sought enpl oynent agreenents, to include non-conpete covenants,
and never sought the consent of any of the defendants, or any
ot her enpl oyees of VRC, to consent to the VRC Enpl oynent
Agr eenent non-conpete provisions. (ld. at 27, lines 10-14).

21. Wen MCN purchased anot her conpany, just before
the purchase of VRC, it entered into new non-conpetes with the
predecessor’ s enpl oyees, even though the enpl oyees of the
predecessor had non-conpetes with the predecessor (ld. at 27,
line 22 to page 29, line 8).

22. Before the consummation of the APA, Dr. G ant of
MCN cane to the Wayne, Pennsylvania, to address VRC in January,
1998, and told the enployees that their VRC enpl oynent “woul d be
ended” and the enpl oyees “woul d be brought on” as MCN (VHC)
enpl oyees. (N.T. Bayliss at 151, lines 7-20).

23. The Asset Purchase Agreenent includes a provision
drafted by MCN as fol |l ows:

Sel |l er acknow edges that, as a transaction
structured as an asset transfer, the
transition of such enpl oyees in connection
wth the transfer of the Business neans that
t he enpl oyees technically (and legally) are
to be term nated as enpl oyees of Seller,

effective as of the end of the | ast busi ness
day prior to the C osing Date.



(N.T. Gant at 17, lines 10-16; and 2.11.1 of Asset Purchase
Agreenent at p. 15, 16).

24. Dr. Gant doesn't “recall” telling the VRC
enpl oyees, in January of 1998, that they would be fired and
rehired as part of the APA, but he thinks its “possible” he did.
(Id. at 29, lines 15-23).

25. Dr. Grant and his attorneys wanted to nake a
“clean break” fromthe ERI SA obligations of VRC to its enpl oyees,
and that accounts for the |language in the APA relating to
term nation of the VRC enploynent. (l1d. at 30, lines 2-9).

26. The provision in the agreenment, 2.11.1, which
provi ded that the VRC enpl oyees woul d be term nated upon the
execution of the APA, was drafted by MCN s attorneys. (ld. at
31, line 21 to page 32, line 21).

27. MN s attorneys al so acquired an agreenent from
Patricia Mal oney that she had not offered or paid any
consideration to any of the VRC enpl oyees to induce themto
remai n as enpl oyees with MCN VHC, a provision which appears at
2.11.2 of the APA. (1d. at 32, lines 9-13).

28. None of the defendants were parties to the APA
and the APA intended no third party beneficiary: it was intended
to bind only the seller and the buyer. (Id. at 30, |ines 22-31;
and page 31, lines 5-13).

29. Although Gant testified he would not have

purchased VRC wi t hout the non-conpetes, none of the defendants
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were paid any consideration for the continuation of the non-
conpetes fromVRC to MCNNVHC. (Ild. at 41, line 25 to page 42,
line 5).

30. The Asset Purchase Agreenent clearly contenpl ates
that MCN will determ ne which of VHR enpl oyees will be continued
and that such enploynent shall be deened “at will.” (See
sections 2.11.2 and 2.11.3).

31. Wile information acquired at Villanova Rehab and
VRC was and is being used by defendants, there is no clear
testinony that this information is a trade secret. This
information includes primarily the details of custoner
relati onshi ps whi ch def endants have used to their advantage.

32. Factors enunciated by this circuit in S. 1.

Handling Sys., Inc. v. Heisley, 753 F.2d 1244 (3d Cr. 1985) to

determ ne whether information is a trade secret were not

devel oped by plaintiff at the hearing in this matter.

1. CONCLUSI ONS OF LAW

The standards for determ ning whether injunctive relief
is warranted

(1) The plaintiff is likely to
succeed on t he
merits;

(2) Imediate and irreparable harm
exi sts which cannot be
conpensat ed by damages;



(3) Geater injury would result by
refusing injunctive relief
than by granting it;

(4) If an injunction would be in
the public interest

are well known.

In this case, the only claimon which plaintiff
succeeds at this stage of the proceedings is that the individual
def endants, except Hawyl ak, violated the covenants not to
conpet e.

As plaintiff has correctly pointed out, restrictive
covenants are enforceable in Pennsylvania if they are

(1) incident to an enploynment relation between the
parties to the covenant;

(2) supported by adequate consideration;

(3) reasonably necessary for the protection of the
enpl oyer; and

(4) reasonably limted in duration and geographic
extent.

Plaintiff has nmet all four tests in ny judgnent. The
unresol ved question, however, is the date fromwhich the tine
shoul d be conputed in these covenants. It is not clear fromthe
testi nony on what day the defendants were no | onger enpl oyed by
plaintiff. 1If they were indeed term nated pursuant to the terns
of the Asset Purchase Agreenent, which defendant suggests, then
t he period during which the covenant runs woul d be from February

1, 1998 to January 31, 1999. The likelihood of success on the



merits of plaintiff’s claimfor the covenant to extend from one
year fromthe date the six defendants actually were fired or |eft
VHC is far fromclear, and thus cannot be granted. The foll ow ng
order reflects the relief that wll be granted, because at | east
Wth respect to the restrictive covenants, | amsatisfied that
plaintiff has nmet the remaining three standards for granting a

prelimnary injunction.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI LLANOVA HEALTH CORP. : CIVIL ACTI ON
Plaintiff,
NO. 98-4724
V.
MARY ANNE HAWRYLAK,
VI LLANOVA GROUP, INC., alk/a
KI NGSTREE GROUP, | NC.
LI SA STRACCI ONE, CHRI STI NE COX,
MAUREEN BAYLI SS, GERRY HARKAVY
JAMES BRODERI CK and

M CHELLE ZURAWSKI
Def endant s.

ORDER

AND NOW this 15th day of Decenber, 1998, al
def endants are prohibited fromusing the nane “Villanova” in
conjunction with the marketing or operation of any busi ness
simlar to VHC

Wth respect to defendants Lisa Straccione, Christine
Cox, Maureen Bayliss, Gerry Harkavy, Janmes Broderick and M chelle
Zurawski, the court issues a Prelimnary |Injunction restraining
themfromdirectly or indirectly entering into or engaging in
owner shi p, managenment, operation, or control of, or acting as an
enpl oyee of, consultant, advisor, or independent contractor to
any existing or proposed entity engaged or planning to be engaged
in the sane or simlar business as VHC within the area descri bed

in their respective contracts until after January 31, 1999.



Def endant’ s out standi ng Motion for Judgnent on the

Pl eadi ngs (Docket Nos. 9 and 17) are DEN ED

I T IS SO ORDERED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



