IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY PALLADI NO : CIVIL ACTI ON
V.
WACKENHUT CORRECTI ONS, et al. : NO. 97-CV-2401

MEMORANDUM & ORDER

J.M KELLY, J. DECEMBER , 1998
Def endants in this action have filed a Mdtion for Summary

Judgnent. Al though counsel has been appointed to represent the

Plaintiff in this matter, he has not replied to this Mtion for

Summary Judgnent. While the notion is unopposed, the Court shal

review the evidence in the record to ensure that granting

Def endants’ Motion is appropriate.

BACKGROUND

Plaintiff, Anthony Palladino (“Palladino”), filed a
Conpl ai nt agai nst Wackenhut Corrections (“Wackenhut”), the warden
of Del aware County Prison (“Warden”), Ms. C. Ward (“Ward”), Dr.

M Carillo (“Carillo”), Dr. Holland Hull (“Hull”), M. Shelton
(“Shelton”) and Nurse Birdie (“Byrd”).! Palladino was

i ncarcerated at Del aware County Prison (“Delaware”) from June 21
1996, through Cctober 11, 1996. Del aware is nmanaged by
Wackenhut. Ward was the admi nistrator of nedical care. Carillo

was a doctor at Delaware. Hull was a psychiatrist at Del awnare.

'Def endants identify this person as “Nurse Byrd.” The Court
shall follow that identification



Shelton was a nental health worker at Del aware. Byrd was the

i ntake nurse at Del aware. Palladino alleges that Defendants
violated his Eighth Anmendnent right to be free fromcruel and
unusual punishnment by failing to treat his diabetes and
depression with nedications he was taking prior to his being

i ncarcerated at Del aware. Upon being incarcerated at Del aware,
Pal | adi no was di agnosed as havi ng inactive tubercul osis, which he
al so all eges Defendants failed to treat.

Specifically, Palladino alleges that Defendants failed to
prescribe Qucotrol until July 16, 1996, when five mlligrans
daily was prescribed. On August 14, 1996, the d ucotrol
prescription was increased to ten mlligranms daily, the anmount he
was taking prior to his incarceration at Delaware. Palladino
alleges that as a result of four weeks w thout d ucotrol and four
weeks on a reduced dose, he suffered fromand continues to suffer
from nunbness in two toes.

Pal | adi no was never prescribed Prozac while at Del awar e,
despite having a previous prescription for Prozac. Pall adino
al |l eges that Del aware woul d not prescribe Prozac because of the
cost. Palladino testified that he had enotional problens,
confusi on, paranoia, anxiety attacks, shortness of breath and
depression while at Del aware, and that these synptons have been
al l eviated upon his transfer to the Pennsylvania corrections

syst em



Pal | adi no was not treated for tubercul osis at Del aware
because of his age and his foot condition. He was subsequently
treated for tuberculosis while incarcerated in the Pennsylvania
prison system Palladino stated in his deposition testinony that
he now has an uncontrol | abl e cough that he attributes to his
untreat ed tubercul osis.

Dl SCUSSI ON

A.  Standard for Summary Judgnent
Under Fed. R of Cv. P. 56(c), summary judgnent "shall be
rendered forthwith if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent

as a matter of |aw This court is required, in resolving a
nmotion for summary judgnent pursuant to Rule 56, to determ ne
whet her "the evidence is such that a reasonable jury could return

a verdict for the nonnoving party." Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 248 (1986). In making this determ nation,
the evidence of the nonnoving party is to be believed, and the
district court nust draw all reasonable inferences in the
nonnovant's favor. See id. at 255. Furthernpre, while the
novant bears the initial responsibility of informng the court of
the basis for its notion, and identifying those portions of the

record which denonstrate the absence of a genui ne issue of



material fact, Rule 56(c) requires the entry of summary judgnent
"after adequate tinme for discovery and upon notion, against a
party who fails to nake a showi ng sufficient to establish the
exi stence of an elenent essential to that party's case, and on
which that party wll bear the burden of proof at trial."

Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986).

B. 42 U S.C. § 1983 Medical Maltreatnent C ains
The validity of an inmate's claimfor nedical naltreatnent
depends on whether it represents cruel and unusual punishnent.

In Estelle v. Ganble, the Suprene Court held that "the deliberate

indifference to serious nedical needs of prisoners constitutes
the '"unnecessary and wanton infliction of pain'" . . . proscribed
by the Eighth Amendnent." 429 U.S. 97, 104 (1976). This
standard has been split into a two part test: (1) deliberate
indifference by the prison official and (2) serious nedical need

by the prisoner. Wst v. Keve, 571 F.2d 158, 161 (3d Cr. 1978).

A serious nedical need is "one that has been diagnosed by a
physician as requiring treatnent or one that is so obvious that a
| ay person would easily recognize the necessity for a doctor's

attention.” Mnnmouth County Correctional Inst. | nmates v.

Lanzaro, 834 F.2d 326, 347 (3d Gr. 1987) (citing Pace v. Fauver,

479 F. Supp. 456, 458 (D.N.J. 1979), aff'd, 649 F.2d 860 (3d Gir.
1981)). In addition, "[t]he seriousness of an inmate's nedi cal

need may al so be determ ned by reference to the effect of denying



the particular treatnent"; e.g., the suffering of a "lifelong
handi cap or permanent loss." 1d. at 347.
The Supreme Court clarified the nental state required to

show an official's deliberate indifference in Farnmer v. Brennan,

511 U. S. 825 (1994). The Court held that an official shows
del i berate indifference when he "knows of and di sregards an
excessive risk to inmate health or safety: the official nust
both be aware of facts from which the inference could be drawn
that a substantial harm exists, and he nust al so draw the
inference." 1d. at 837. |In other words, deliberate indifference
does not occur where the official fails to alleviate a
significant risk that he should have identified but failed to do
so. |d.

In Estelle, the Court identified three situations where
deli berate indifference to serious nedical needs nmay be
mani fested: (1) "by prison doctors in their response to the
prisoner's needs,"” (2) "by prison guards in intentionally denying
or delaying access to nedical care," or (3) by prison guards in
"intentionally interfering wwth the treatnent once prescribed."
Estelle, 429 U S. at 104-05 (footnotes omtted). Nevertheless,
clains for negligent diagnosis or treatnment do not rise to the
| evel of deliberate indifference. 1d. at 106. A doctor's
deci si on whet her to order specific diagnostic techniques or forns

of treatnment is within his nedical judgnment, and it does not



represent cruel and unusual punishnment under the Eighth
Amendnent. 1d. at 107. Even "[mn]edical mal practice does not
becone a constitutional violation nerely because the victimis a
prisoner."” 1d. at 106.

"Where the plaintiff has received sone care, inadequacy or
inpropriety of the care that was given will not support an Ei ghth

Amendnent claim”™ Norris v. Franme, 585 F.2d 1183, 1186 (3d GCr.

1978). Consequently, a claimfor the violation of the Eighth
Amendnment wil|l not succeed unless the nedical treatnent received
consists of "act[s] which were either intentionally injurious,
cal l ous, grossly negligent, shocking to the conscience,
unconsci onabl e, intolerable to the fundanental fairness or
barbarous." |1d.

| nadequat e nedi cal treatnent clains under 8 1983 nust be
deni ed where the nedical treatnent provided by officials does not
conport to the inmate's specific requests since "conplaints
merely reflect a disagreenent with the doctors over the proper

means of treat[nment]." Boring v. Kozakiew cs, 833 F. 2d 468, 473

(3d Gr. 1987); see also Holly v. Rapone, 476 F. Supp. 226 (E.D

Pa. 1979) (claimunder 8§ 1983 deni ed where nedi cal treatnment was
provi ded but prisoner clainmed that he did not receive proper

nmedi cations and an X-ray). Disnmissal of a conplaint is not
proper, however, where prisoners allege, for exanple, that on

numer ous occasions a prison doctor intentionally inflicted pain,



conti nued i neffective courses of treatment and refused to

prescri be appropriate nedications. Wite v. Napoleon, 897 F. 2d

103 (3d Cr. 1990).

The uncontroverted evi dence produced by Defendants and
stated by Palladino in his deposition testinony, as well as his
Conpl aint, clearly establishes that he recei ved nedi cal
treatment. The cornerstone of Plaintiff's claimis that he does
not agree with the Defendants' decision not to prescribe Prozac,
to test his ability to go without or use a | esser anount of
G ucotrol and not to treat his inactive tuberculosis. Mere
al l egations of inproper or inadequate care are, however,
insufficient to state a clai munder the Ei ghth Arendnent.
Norris, 585 F.2d at 1186. Modreover, even if Defendants’
deci sions not to prescribe Prozac, to gradually prescribe
G ucotrol and not to treat inactive tuberculosis anmounted to
medi cal mal practice, a tort is not transforned into a
constitutional violation sinply because the victimis a prisoner.
Estelle, 429 U S. at 106. Thus, Palladino’s claimis nothing
nmore that a di sagreenent over the nedical care that he should
have received, and as such fails to allege the "deliberate
indifference to serious nedical needs" necessary to state a claim
under 8§ 1983. 1d. at 104.

Equally fatal to Palladino’s claimis the conplete |ack of

evi dence of Defendants’ intention to cause or deliberate



indifference to a potential serious injury. Wile, if true, the
deci sion not to prescribe Prozac only because of cost
considerations is not to be cormmended, Palladino’s deposition
testinony is clear that he received sone treatnent for his nenta
condition. He also testified that his diabetes was nonitored
fromthe tine he entered Del aware and he increnentally received
his pre-incarceration |level of Qucotrol. The uncontroverted
evi dence reveals that the decision not to treat Palladino' s

i nactive tubercul osis was a nedi cal judgnent. Accordingly,
Pal | adi no has failed to denonstrate the deliberate indifference
essential to his Ei ghth Anmendnent claim 1d.

Finally, Palladino cannot show that he suffered a serious
injury required to support his constitutional claim Wile
Pal | adi no continues to suffer fromtwo nunb toes, that does not
anpunt to a serious injury sufficient to support an Eighth
Amendnent claim His depression and anxiety are now controll ed,
hence there was no permanent injury. Likew se, his cough does
not rise to the level of a permanent disability to support an
Ei ght h Anrendrent cl ai m?

C. Concl usion
Pal | adi no has failed to produce evidence to support his

cl ai m of i nadequate nedical treatnment. Palladino's disagreenent

The Court al so notes that there is no conpetent evidence in
the record to link either Palladino s cough to his inactive
tubercul osis or his toe nunbness to his diabetes treatnent.

8



over the care provided by the Defendants does not rise to the

| evel of a violation of his Ei ghth Anmendnent rights. Palladino
has also failed to show any evidence of Defendants’ deliberate
indifference or a serious injury to support a constitutional
violation. Therefore, the court shall grant the Defendants'
Motion for Summary Judgnent. To the extent that Palladino's
Conpl aint may state a cause of action for pendant state |aw
clainms, those clains are dismssed and Palladino is free to

pursue ot her avenues of relief in an appropriate forum



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY PALLADI NO : ClVIL ACTI ON
V.
WACKENHUT CORRECTIONS, et al. : NO. 97- CV-2401
ORDER
AND NOW this day of Decenber, 1998, upon consideration

of the Motion for Summary Judgnent of the Defendants, to which no

response has been filed, and after a review of the record in this

matter, it is ORDERED that the Mdtion is GRANTED. Judgnent is
ENTERED in this matter in favor of Defendants Wackenhut

Corrections, the warden of Delaware County Prison, Ms. C Ward,
Dr. M Carillo, Dr. Holland Hull, M. Shelton and Nurse Birdie
(a.k.a. “Nurse Byrd”) and against Plaintiff, Anthony Pall adi no.

This case i s now cl osed.

BY THE COURT:
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JAMES MG RR KELLY, J.
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