IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
VI NCENT EZElI RUAKU NO. 90-230-01

MEMORANDUM AND ORDER

HUTTON, J. Decenber 7, 1998

Presently before the Court are Vincent Ezeiruaku's
Petition to Vacate and Expunge Conviction Record Pursuant to the
Wit of Coram Nobis (Docket No. 53), the Governnent’s response

thereto (Docket No. 56), and the Ezeiruaku s Reply (Docket No. 57).

. BACKGROUND

On April 18, 1990, a team of U S. Custons inspectors
conducted operations at the Philadel phia International Airport.
The team consisting of Inspectors Sammuaciccia, Taylor and
Wl lians, was responsi bl e for exam ni ng out bound shi pnents fromthe
United States for currency, high technology itenms, nunitions,
stolen vehicles, and other forms of contraband. The inspectors
targeted Lufthansa Flight nunber 415 to Frankfurt, Germany. The
main focus of this operation was to uncover |arge anounts of
unreported currency leaving the United States, but the inspectors

were also |ooking for prohibited nmunitions and high technol ogy



items. They selected the Lufthansa flight because Frankfurt has
air connections to many high-risk areas for currency exportation.
To facilitate their selection of passengers who m ght
present a suspicious profile, the inspectors obtained a list of
passengers with connections out of Frankfurt. The inspectors then
chose four persons for further review. The four persons included
two persons going to Lagos, Nigeria, one person going to Zurich,
Switzerl and, and Vincent Ezeiruaku, who was ticketed to Brussels.
| nspector Sammaciccia testified that he saw an
expensi vely dressed man and a fenal e at the Lufthansa counter. At
the man’s feet were two very | arge brown suitcases, a suit bag, and
a briefcase. The man appeared to pay the Lufthansa representative
in cash. | nspector Sammaciccia stated that, based on past
experience, travelers usually pay for tickets wwth credit cards and
t hat he vi ewed passengers who pay with cash to be “highly suspect.”
Sammaci cci a subsequent |y spoke to the Lufthansa representative, who
advi sed himthat although the man’s ticket had not been paid for
wth cash, he paid cash for the overwei ght charges on his bags.
The Lufthansa representative identified the man as Ezeiruaku.
Wi | e Sanmaci cci a spoke to the Lufthansa representati ve,
| nspector Taylor noticed that the woman wi th Ezeiruaku acted overly
concerned with that conversation and | ooked nervously at | nspectors
Sammaci ccia and Tayl or. I nspector Taylor reported the woman’s

actions to Sanmaci ccia. At that point, Inspectors Day, Benedetti,



Spade, and Hughes went to question the people they had sel ected
fromthe Lufthansa connection |ist.

In the security area for outbound international flights,
Ezei ruaku approached | nspector Sammaciccia and asked him for the
| ocation of a drinking fountain. |Inspector Sanmaciccia determ ned
that Ezeiruaku' s accent was N gerian. | nspector Day joined the
out bound i nspectors. After reviewng the list of passengers with
connections out of Frankfurt, Day focused on another individua
going to N geria, two persons going to Zurich and Ezeiruaku.
| nspector Sammaciccia told Day that Ezeiruaku had paid cash for
overwei ght luggage, and Tayl or recounted that Ezeiruaku' s fenale
conpani on had shown an “abnornmal interest in the Custons in the
area.” Because Ezeiruaku's nane appeared twi ce on the connection
list, Inspector Day thought that the fenmal e conpanion was also a
passenger.

At that point, Inspectors Day and Tayl or went to i nspect
the checked |uggage that was being placed in containers to be
| oaded on the plane. He found Ezeiruaku’ s bags outside the
buil ding, ready to be | oaded on the plane. The inspectors then
searched the bags. In one of the bags, they found docunents
relating to the shipping of cars to N geria. In the other bag,
| nspect or Day found $265, 000 i n cash, contained in $2,000 packs of
$20 bills separately wapped in carbon paper, and all wapped in a

rubber bath mat.



The of ficers conducted the search in an area not visible
fromthe termnal. Day testified that bags usually are chosen for
i nspection based on factors such as size and destination. He gave
several reasons for deciding to search Ezeiruaku’ s bags: (1) his
destination; (2) that he paid cash at the ticket counter for the
overwei ght charges; and (3) that the femal e conpanion was “very
nervous and had excessive interest in the Custons officers.” Day
also said that his decision was based on previous seizures,
conputer information, and his nineteen years of experience. He was
aware of previous cases of seizures from both Nigerian nationals
and United States citizens of Nigerian descent on outbound flights.

Wil e I nspectors Day and Tayl or were inspecting checked
| uggage, a Lufthansa representati ve announced over the | oudspeaker
t hat anyone transporting nore than $10,000 in currency out of the
country had to file a Custons form Several posters, indicating
t hat anyone transporting nore than $10,000 in currency out of the
country had to file a Custons form were al so di splayed at severa
spots in the security area.

| nspector Sanmaci cci a spoke wi th Ezeiruaku. Ezei ruaku
acknow edged t hat he had heard the currency announcenent but denied
havi ng over $10,000 on himor in his checked | uggage. He said that
he owned a gas station and was going to Brussels on business.
Samaci cci a considered it odd that a gas station owner would go to

Brussel s on busi ness and asked Ezeiruaku why. Ezeiruaku answered



that he exported and inported beauty products and shrinp.
Ezei ruaku consented to a search of his hand-carried briefcase.
Looking for currency and export permts related to Ezeiruaku's
cl ai med busi ness, Sanmaciccia found a “l arge wad of Aneri can noney”
banded and fol ded over. To avoid putting Ezeiruaku in danger by
examning himin front of the other passengers, Sammaciccia asked
himto go to a nearby room used by security personnel on their
breaks. Ezeiruaku had approximately $2,000 in $20 bills in the
bri ef case.

Conti nui ng his exam nation of the briefcase, Sammaci cci a
found docunents indicating shipnents to Nigeria. Ezeiruaku told
Sammaci ccia that he was born in N geria but was now a naturalized
U S citizen. Sammaci ccia then received a radio call from
| nspector Day, who asked himto go to the checked | uggage area,
wher e Sanmaci cci a saw at | east $20, 000 of what was | ater determ ned
to be $265,000 in cash. After viewing the noney in the checked
| uggage and verifying that the bags were Ezeiruaku' s, Samraciccia
returned to the break room conferred wth Special Agent
Chanberl ain, and advised the airline and Ezeiruaku that he woul d
not be making the flight.

After the inspectors found the cash, they placed
Ezei ruaku under arrest. They gave him M randa warni ngs on nore
t han one occasi on. After saying that he wanted to think about

whet her he would talk with Special Agent Chanberlain, Ezeiruaku



asked to speak with Special Agent Rovello. He was readvised of his
rights, and he initialed and signed a docunent to that effect.

Subsequently, a federal grand jury indicted Ezeiruaku,
charging himw th one count of exporting unreported currency, in
violation of 31 U S.C. 8§ 5316(a)(1)(A). On Septenber 28, 1990
Ezeiruaku filed a notion to suppress the cash seized at the
airport. The Governnent filed a response |ater that sane day. On
Cctober 1, 1990, this Court held an evidentiary hearing on the
nmotion and issued a bench opinion granting the notion. It also
granted the CGovernnent’s request to stay the proceedings for an
appeal .

On October 19, 1990, the Governnent filed a notion for
reconsi deration. On Decenber 19, 1990, this Court filed a witten
opi ni on uphol ding its previous decision. The Court concl uded that
before the Custons officials could lawfully search Ezeiruaku's
bags, they needed “reasonabl e suspicion” that he was engaged in
conduct in violation of the currency reporting laws and that this

standard had not been net in this case. See United States .

Ezei ruaku, 754 F. Supp. 420, 441 (E.D. Pa. 1990), rev'd, 936 F.2d
136 (3d Gr. 1991). The Court also determ ned that the search of
Ezei ruaku’ s checked baggage was non-routine and that, even if the
border exception applied, the offensive nature of the search
violated the fourth amendnent. See id. at 442. Concl uding that

the search was unlawful, the Court ordered the suppression of the



evidence and disnmissal of the indictnment. See id. The Third

Circuit reversed this Court’s decision. See United States .

Ezei ruaku, 936 F.2d 136, 137 (3d Gr. 1991). The Third Grcuit
held that the inspectors’ search of the outbound |uggage was
routine and no articuable suspicion was needed to justify the
search. See id. at 142.

On Cct ober 28, 1991, Ezeiruaku appeared before this Court
to plead guilty to the indictnent. Ezeiruaku told the Court that
he signed the plea agreenent. The Court held a plea colloquy and
asked Ezeiruaku to read the first paragraph of the plea agreenent.
Thi s paragraph stated that “the defendant agrees to plead guilty to
Count One of the indictnment charging himwith failure to file a
U S. Custons Currency Report, in violation of Title 31, United
States Code, Section 5316(a)(1)(A).” The follow ng conversation
t hen occurred:

Court: Now what do the words “charging him
with failure to file a U S. Custons

Currency Report,” nean to you? \What
are you pleading guilty to in your

own words?

Defendant: That | -- | didn't -- that | didn't
file areport for | eaving the country

-- for not filing a report when | was



Court:

Def endant :

Court:

Def endant :

Court:

| eaving the country with nore than

$10, 000.

All right, now this I|anguage says
failure to file. I's this sonething
that you inadvertently didn't do or
is this sonething that you

intentionally did not do?

It is sonething | intentionally

didn't do.

You were aware that you were required
to file such a report and you
consciously determ ned not to do so;

is that correct?

No your Honor, | wasn't aware.

Vll, | think you should consult with

your counsel because it’'s a critical

poi nt .



(Di scussion off the record between the def endant

and M. Kyriaszis.)

Court: All  right, sir, having had the
opportunity to consult wth vyour
attorney, now what’'s your
under st andi ng of what you’ re pl eadi ng

guilty to in your own words?

Defendant: Yes, that | was aware of the required
reporting of currency before |eaving

the country.

R at 6-7 (10/28/91).

After this exchange, the Court asked Ezei ruaku whet her he
was satisfied with the advice of his attorney. See id. at 8.
Ezei ruaku stated that he was satisfied. See id. Finally, the
Court asked Ezeiruaku if anyone coerced or threatened himto sign
the plea agreenent. See id. at 9. Ezeiruaku answered that no on
had threatened or coerced himto sign the plea agreenent. See id.

On February 12, 1992, the Court sentenced Ezeiruaku to
three years probation, with the first four nonths to be served
under community confinenment, a $5,000 fine, and a $50 specia

assessnent. During the sentencing, Ezeiruaku did not request to



W thdraw his guilty plea or state that he was i nnocent of the crine
charged. After sentencing, Ezeiruaku filed a notice of appeal. On
appeal , Ezeiruaku did not raise any of the clains that he raises in
the instant petition. Ezeiruaku, pro se, now noves to vacate and

expunge his conviction pursuant to a wit of coram nobis.



1. DI SCUSS|I ON

M. Ezeiruaku asks this Court to vacate and expunge his
record pursuant to a wit of coramnobis. Awit of coramnobis is
an extraordinary renmedy reserved for exceptional circunstances.

See United States v. Osser, 864 F.2d 1056, 1059 (3d Cr. 1988).

The wit is used to correct errors in crimnal cases. See id. The
Suprene Court cautioned that coram nobis relief is |limted to

correct errors of the “nost fundanental character.” See United

States v. Mdrgan, 346 U.S. 502, 512 (1954). The Suprene Court in

Morgan also stated: “Continuation of Ilitigation after final
j udgnent and exhaustion of waiver of any statutory right of review
should be allowed through this extraordinary renedy only under
circunst ances conpelling such action to achieve justice.” [d. at
511.

According to the Third Crcuit, the wit of coram nobis
“I's used to attack allegedly invalid convictions which have
continuing consequences, when the petitioner has served his

sentence and is no longer ‘in custody’ for purposes of 28 U S.C A

8§ 2555.” United States v. Stoneman, 870 F.2d 102, 105 (3d Gr.

1989). Additionally, the Third Grcuit noted that:

[Qther factors nust be taken into account. The
interest in finality of judgnents is a weighty
one that may not be casual |y di sregarded. Were
sent ences have been served, the finality concept
is of an overriding nature, nore so than in
other fornms of collateral review such as habeas
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cor pus, where a conti nuance of confinenent could
be mani festly unjust.

Osser, 864 F.2d at 1059; see also Stoneman, 870 F.2d at 106

(holding that the standard for coram nobis is even higher than
standard for habeas corpus relief). As the Suprenme Court stated,
““it is difficult to conceive of a situation in a federal crim nal
case today where [a wit of coram nobis] would be necessary or

appropriate.”” Carlislev. United States, 517 U S. 416, 429 (1996)

(quoting United States v. Smth, 331 US. 469, 475 n.4 (1947).

Utimately, the decision to grant coramnobis relief rests in the

court’s discretion. See United States v. Rankin, 1 F. Supp.2d 445,

452 (E.D. Pa. 1998).

Before addressing the nerits of Ezeiruaku' s petition,
this Court must confront the Governnment’s argunent that Ezeiruaku
has not alleged sufficient “continuing penalties” to warrant
consideration of a wit of coram nobis. The Suprene Court and
Third Circuit have indicated that coram nobis relief is not

available if a sentence has been executed unless the conviction

carries continuing penalties. See Morgan, 346 U.S. at 512-13
Osser, 864 F.2d at 1059-60. In his petition, Ezeiruaku states that
he “may not be allowed to bear arns, vote, take certain |oans, or
obtain certain jobs.” The Court tends to agree with the Gover nment
that the Ezeiruaku appears not to have sufficiently alleged
continuing penalties. Ezeiruaku only states that he may be unabl e

to bear arns, vote, take |oans, or obtain jobs. Nevert hel ess,
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because it is unclear whether the nmere possibility of continuing
penalties is enough to warrant coramnobis relief, the Court wll
consider the nerits of Ezeiruaku s argunent.

Ezei ruaku makes three argunents in his petition for a
wit of coramnobis. First, Ezeiruaku argues that he did not know
that his non-reporting act was illegal. Second, Ezeiruaku argues
that his attorney coerced himto enter a guilty plea at the plea
heari ng. Third, Ezeiruaku argues that his attorney was

ineffective. The Court addresses each of these argunents in turn.

A. Ezeiruaku s Know edge that Hi s Non-Reporting Act Was 111 eqgal

Ezei ruaku argues that his conviction should be expunged
because he did not know that his non-reporting act was ill egal
This Court finds this argunment disingenuous. The Court asked
Ezeiruaku if he was aware that he was required to file a report
when | eaving the country with nore than $10, 000 in currency. See
R at 8 (10/28/91). Initially, Ezeiruaku stated that he was not
aware. See id. Because this was an inportant fact in deciding
whet her to accept Ezeiruaku's guilty plea, the Court stated that
this point was critical and that he should consult his counsel
See id. After consulting counsel, Ezeiruaku stated that he was
aware of the reporting requirenent and that he intentionally
violated the requirenent. See id. Based on this adm ssion, the

Court accepted M. Ezeiruaku' s guilty plea.



The Court finds that Ezeiruaku knew of the reporting
requi renment. Wile Ezeiruaku first deni ed havi ng know edge of the
| aw, after consulting counsel, he stated that he was aware of the
reporting requirenment. Moreover, after this exchange between the
Court and M. Ezeiruaku, the Governnent presented the facts that
supported M. Ezeiruaku' s plea. These facts included that
Ezei ruaku heard the announcenent that passengers |eaving the
country with nore than $10,000 had to file a report with Custons.
See id. at 14. After the Governnent’s recitation of these facts,
which included other facts suggesting Ezeiruaku knew of the
reporting requirenment, the Court asked Ezeiruaku if he understood
and agreed with the facts of “your crine.” [Ezeiruaku responded
that he understood and agreed with the facts. See id. at 16.
Therefore, the Court finds that Ezeiruaku cannot now, nearly five
years after sentencing, deny his knowl edge of the reporting

requi renents. See United States v. Dickler, 64 F.3d 818, 823-24

(3d Gr. 1995 (“[When a defendant under oath expressly admts
facts at a plea hearing in the course of persuading the court to

accept his plea, he may not thereafter deny those facts.”).

B. Coercion of Ezeiruaku' s Counsel

Ezei ruaku argues that he pled guilty and stated that he
knew of the reporting requirenent because his attorney told him
that “if he did not say those things, the Court would not accept

the plea, exposing him to harsh uncertainties.” To show that
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i neffective assistance of counsel nade his or her guilty plea
i nvoluntary, the novant nust show that: (1) his or her counsel’s
representation fell bel ow an objective standard of reasonabl eness
demanded of attorneys in crimnal cases and (2) there is a
reasonabl e probability that, but for counsel’s errors, he or she
woul d have proceeded to trial instead of pleading guilty. See H Il

v. Lockhart, 474 U S. 52, 56-59 (1985).

The Court notes that initially, Ezeiruaku did not want to
admt that he knew of the reporting requirenent. It was only after
Ezei ruaku consulted briefly with counsel that he admtted to havi ng
know edge of the reporting requirenent. Nevertheless, beside this
monetary interruption of the proceeding when Ezeiruaku consulted
with counsel, Ezeiruaku never expressed to the Court that he did

not want to plead guilty or that he was displeased with his

counsel . | ndeed, the Court asked Ezeiruaku if he was satisfied
wth his counsel to which Ezeiruaku answered “yes.” See R at 8
(10/28/91). In addition, the Court asked Ezeiruaku if anyone
coerced himto enter a plea of guilty. See id. at 9. Ezeiruaku

responded that no one had coerced himto enter the guilty plea.
See id.

Based upon this record, the Court cannot conclude that
Ezei ruaku suffered ineffective assistance of counsel. The record
i ndi cates that Ezeiruaku was pleased with his representation and

that he was not coerced into entering his plea of guilty. Further,



whil e the record does not reflect what M. Ezeiruaku s counsel told
hi mconcerni ng the harsh uncertainties that he would face if he did
not plead guilty, the Court finds that this argunent |acks nerit.
The Court painstakingly discussed with M. Ezeiruaku what woul d
happen if he did not plead guilty. The Court told M. Ezeiruaku
that if he decided not to plead guilty, he had the right to a trial
by jury, a presunption of innocence, representati on by counsel, an
opportunity to cross-exam ne, an opportunity to put on character
W t nesses, and that a unaninous jury had to fine himguilty beyond
a reasonabl e doubt. See id. at 9-10. The Court al so stated that
only M. Ezeiruaku, and no one else including his counsel, could
wai ve these rights. See id. at 10. Thus, the Court finds that any
argunent that Ezeiruaku' s counsel coerced himto enter a plea of

guilty lacks nerit.

C. Ineffective Assistance of Counsel

Fi nal |y, Ezeiruaku argues that his counsel was
i neffective because he failed to raise his | ack of know edge of the
reporting requirement as an issue on appeal. To show ineffective
assi stance of counsel in this regard, Ezeiruaku nust prove two

component s. See Strickland v. Washington, 466 U S. 668, 687

(1984). First, Ezeiruaku nmust show t hat counsel’s performance was
deficient. See id. Second, Ezeiruaku nust show that the deficient

errors were so serious as to deprive the defendant of a fair trial



and that, but for counsel’s errors, the result of the proceeding
woul d have been different. See id. at 687, 689.

Ezei ruaku argues that, under Ratzlaf v. United States,

510 U.S. 135 (1994), his counsel should have raised his ignorance
of the law as an issue on appeal. |In Ratzlaf, the Suprene Court
held that a defendant nust have know edge that his conduct was
unlawful to be convicted of structuring financial transaction to
avoi d currency reporting requirenents pursuant to 31 U. S. C. § 5313.
See id. at 138. As support for this conclusion, the Court pointed
to 31 US C 8§ 5316-- the statute M. Ezeiruaku was convicted
under-- as a simlar statute which required know edge of the |aw,
that i s, know edge of the reporting requirenent by the defendant to
support a conviction. See id. at 141-42 (“Notable in this regard
[is] . . . 8 5316, concerning declaration of the transportation of
nore than $10,000 into, or out of the United States . . . . [which]
describe[s] a “willful” actor as one who violates ‘a known | egal
duty.’”).

This Court finds that M. Ezeiruaku s counsel was not
ineffective in this regard. First, as noted above, the Court
accepted M. Ezeiruaku' s pl ea based upon his adm ssion that he knew
of the reporting requirenent. See R at 8. Therefore, he would
have been unable to deny that he knew of the requirenments on

appeal. See Dickler, 64 F.3d at 823-24 (“[When a defendant under

oath expressly admits facts at a plea hearing in the course of



persuadi ng the court to accept his plea, he may not thereafter deny
those facts.”). Second, even if M. Ezeiruaku could allege that he
di d not know of the reporting requirenent, the Governnent presented
sufficient evidence to suggest that M. Ezeiruaku was i ndeed aware
of the reporting requirenent. The Governnent showed that posters
were present indicating that anyone | eaving the country with over
$10,000 in currency had to file a report and that M. Ezeiruaku
heard an announcenent nmade to the sane effect. Thus, even if M.
Ezei ruaku’ s counsel nmade this argunent on appeal using Ratzlaf, the
Third Grcuit would have nost likely rejectedit. Accordingly, the
Court denies Ezeiruaku' s petition.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
VI NCENT EZElI RUAKU NO. 90-230-01
ORDER
AND NOW this 7th day of Decenber, 1998, upon
consideration of the Ezeiruaku's Petition to Vacate and Expunge
Convi ction Record Pursuant to the Wit of CoramNobis, |IT IS HEREBY

ORDERED t hat the Vincent Ezeiruaku' s Petition i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



