IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.

JACK MCALLI STER NO. 95-430-03

MEMORANDUM AND ORDER

HUTTON, J. Decenber 7, 1998

Presently before the Court are the Governnent’s Motionto
Rel ease 826 Pi ne Avenue (Docket No. 61) and Petitioner Cenevieve
Carson’s Mdtion for Sunmary Judgnent (Docket No. 47). For the

reasons stated below the Governnent’s notion is GRANTED and the

Petitioner’s notion is DEN ED.

. BACKGROUND

The instant notions involve a property |ocated on 826
Pine Avenue in Niagara Falls, New York. The property includes an
office building wwth tenants. In Cctober 1987, GCenevieve Carson
sold the property to Jack McAllister. In return, MAIIlister gave
Carson a note in the anbunt of $175, 000.

Several vyears after the sale of the property, the
Governnent charged MAllister with transportation of marijuana.
McAllister pled guilty. On March 15, 1996, the Court entered a

prelimnary order of forfeiture forfeiting McAllister’s interest in



the property. Carson filed a Verified Petition contesting the
forfeiture of her interest in the property.

The Governnent attenpted to negotiate a settlenment with
Car son under whi ch t he Gover nnment woul d pay Carson for her interest
inthe property upon entry of a final forfeiture order. Meanwhil e,
the United States Custons Service seized the property. The United
States Custons Service also began collecting the rents from the
tenants in the property. As of Novenber 1, 1996, the United States
Custons Service has spent nore than $42,000 in nmaintaining,
repairing, and payi ng outstanding bills. This expenditure includes
$19,552 spent in repairing the roof and over $17,000 in paying
utility, insurance, and tax bills past due and currently ow ng.

Eventual |y, the Governnent decided that the equity in the
property, valued at around $198, 000, was not sufficient to cover
the costs involved in nmaintaining the property. These costs
i ncluded approximately $100,000 in repairs for building code
viol ations. Moreover, a problemdevel oped with the heating system
in the building.

The Governnment now noves to rel ease the property back to
McAllister. |In response, Carson filed a summary judgnent notion.
In her notion, Carson seeks a judgnent that her interest in the
property is valid pursuant to the facts set forth in her Verified
Petition. Carson al so seeks attorneys’s and costs under the Equal

Access to Justice Act (EAJA).



1. DI SCUSS|I ON

A. Mdition to Rel ease Forfeited Property

The Governnment asks this Court to release the property
fromforfeiture back to McAllister. Carson and MAllister do not
object to this notion. However, Carson asks the Court to hold the
nmotion in abeyance until the Governnent has paid for major repairs
and outstanding tax bills.

This Court finds that release of the property back to
McAl lister is proper. However, the Court denies Carson’ s request
to hold the notion in abeyance until the Governnment nekes major
repairs and pays the tax bills. Carson cites no authority for the
Court to make such a determ nation. Moreover, even if this Court
had such authority, the Court is satisfied that the Governnent
spent the noney it collected from the rents on the property.
Therefore, the Court releases the property to McAllister and finds
that the rents collected by the Governnment during this period
shoul d be applied to rei nburse the Governnent for costs and repairs

in mai ntaining the property.

B. Modtion for Summary Judgnent

1. Standard
Summary judgnment is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
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issue as to any material fact and that the noving party is entitled
to a judgnment as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986).

When deci ding a notion for sunmary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N. Am, Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consi der
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’'s
evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposing sunmary judgnent nust do nore than rest upon nere

al l egations, general denials, or vague statenents. See Trap Rock

| ndus., Inc. v. Local 825, 982 F.2d 884, 890 (3d Cir. 1992).




2. Verification Petition

| n her summary judgnent notion, and pursuant to the facts
set forth in her Verified Petition, Carson asks this Court to find
that her first nortgage in the property is valid and enforceabl e as
a matter of law. The Governnent did not respond to her Verified
Petition. This Court finds that this part of Carson’s notion is
noot . Carson filed her Verified Petition wth this Court to
establish her interest in the forfeited property. Because the
Court has released the property back to MAIlister and the
Gover nnment has decided not to request an order of final forfeiture

on the property, her notion is noot.

3. EAJA
Finally, Carson seeks <costs and attorneys’ fees
associated with her negotiations with the Governnment under the
EAJA. The Governnent did not respond to this notion.! The EAJA
provi des:
Except as otherwi se specifically provided by
statute, a court shall award to a prevailing

party other than the United States fees and
ot her expenses, in addition to any costs awarded

pursuant to subsection (a), incurred by that
party in any civil action (other than cases
sounding in tort), including proceedings for

judicial review of agency action, brought by or
against the United States in any court having
jurisdiction of that action, unless the court

YWhile it is unclear why the Governnment did not respond to
Carson’s notion for attorneys’ fees, the Court will nonetheless attenpt to
elicit the Governnment’s position fromtheir notion to rel ease the property and
from Carson’s notion.



finds that the position of the United States was

substantially justified or t hat speci al

ci rcunst ances nmake an award unj ust.
28 U S.C 8 2412(d)(1)(A) (1994). In order for Carson to prevail
under the EAJA, the Court nust find that: (1) the claimant is a
prevailing party; (2) the CGovernnent’s position was not

substantially justified; and (3) no special circunstances exist to

make an award just. See United States v. Eleven Vehicles, 937 F

Supp. 1143, 1150 (E.D. Pa. 1996).

a. Gvil Action

Bef ore t he Court addresses these findi ngs under the EAJA,
it must first determine if a petition under 8§ 853(n) to establish
a third party’s interest in a crimnal forfeiture proceeding
prosecuted under 21 U S.C 8§ 853 is a civil action entitling a
prevailing party to fees and costs under the EAJA. Carson argues
t hat such a petition ancillary to a crimnal forfeiture proceeding
is a civil action for purposes of the EAJA. As support, Carson

points to United States v. Douglas, 55 F.3d 584 (11th Cr. 1995).

In Douglas, a third party claimant filed a petition
opposing crimnal forfeiture of certain properties. See id. at
585. The claimant argued that the properties were not forfeitable
under the crimnal forfeiture statute. See id. at 586. The court
agreed and granted summary judgnent for the claimant. See id. The
cl ai mant then noved for attorneys’ fees pursuant to the EAJA. See

id.



The Douglas court held that a third party claimant’s
proceeding ancillary to a crimnal forfeiture prosecution is a
“civil action” within the neaning of the EAJA See id. at 585.
The court found that the “[f]ailure to apply the EAJA to 8§ 853(n)
proceedings would contravene Congress’'s desire to instil
governnental accountability and to level the playing field in
econom ¢ di sputes between the governnent and its citizens.” 1d. at
587. Moreover, the court pointed to the | egislative history of the
statute authorizing hearings on third party’'s clains to forfeited
property, 21 U S.C. 8§ 853(n), which suggested that Congress vi ewed
t hese proceedings as generally civil. See id. at 586 &n.9 (citing
H R Rep. No. 1030, 98th Cong., 2d Sess. 206-07 (1984), reprinted
in 1984 U S C.C A N 3182, 3389-90 (“[Once the indictnment or
informationis filed, athird party is not to commence a civil suit
against the United States; instead the third party should avai
hinmself of the ancillary hearing procedure . . . . [I]t is
antici pated that the new hearing procedure should provide for nore
expedi ted consideration of third party clains than would the filing
of separate civil suits.”)).

This Court agrees with the anal ysis enpl oyed by the court
in Douglas and finds that the petition filed by Carson pursuant to
8§ 853(n) in this case was a civil action within the neaning of the
EAJA. In enacting 8 853(n) and authorizing a hearing ancillary to

acrimnal forfeiture to determne the rights of a third party in



forfeited property, Congress apparently intended to avoid the
separate filing of a civil action to establish these rights.
Moreover, the application of the EAJA to 8 853(n) is consistent
with Congress’ intent to penalize unreasonabl e behavior on the part
of the governnent. Wiile this Court never held a hearing to
resol ve whet her Carson had an interest in the property because the
Governnent decided to release the forfeited property, Carson’s
petition is nevertheless the initiation of a proceeding under 8§
853(n). Therefore, the Court holds that Carson’s petition was a

civil action within the neaning of the EAJA.?

b. Prevailing Party

Because the Court concluded that a third party hearing
ancillary to a crimnal forfeiture is a civil action within the
meani ng of the EAJA, this Court nust next determine if Carson was
a prevailing party under the EAJA. “In EAJA cases, the court nust
first determine if the applicant is a prevailing party by

eval uati ng the degree of success obtained.” Conm ssioner v. Jean,

496 U.S. 154, 160 (1990). Furthernmore, the Third Circuit has
stated that “no conclusive weight should be given to the form of

the judgnent; rather, to determne prevailing party status [the

2 Wiile the Court is hesitant to even consider a motion for
sumrmary judgnent by Carson on a crimnal docket, the Douglas court appeared to
reject the argunent that sunmary judgnment notions cannot be brought in
crimnal cases. See id. In any event, this Court will consider Carson’s
nmotion as a petition for fees under the EAJA and considers the nerits of her
argunent .



court s]

‘l ook to the substance of the litigation's outcone.’” Dunn

v. United States, 842 F.2d 1420, 1433 (3d Cir. 1988) (quoting Ross

V. Horn,

598 F.2d 1312, 1322 (3d Gr. 1979)). Thus, the Third

Crcuit fornulated a test for determning if party was prevailing

under the EAJA. See id. The Third Circuit stated:

The test for prevailing party status is
essentially a twofold inquiry. Al though framed
in various ways, the first part of the test is
whet her  plaintiff [or the party seeking
attorneys’ fees] achieved sone of the benefit
sought by the party bringing suit. The second
part of the prevailing party test is that of
causati on, i.e., whet her t he [itigation
constituted a material contributing factor in
bringi ng about the events that resulted in the

obtaining of the desired relief. Thus, the
plaintiff’s lawsuit need not be the sole cause
of defendant’s action. Moreover, a district

court nust apply the nost expansive definition
of causation. The district court nust determ ne
whether the plaintiff's lawsuit is causally
linked to the relief obtained, i.e., whether it
changed t he defendant’s conduct or the action to
be undert aken.

ld. (citations and internal quotations omtted).

Under this analysis, the Court finds that Carson was a

prevailing party under the EAJA Carson filed a petition to

establish her interest in the forfeited property. The Governnent

did not

contest this petition, but rather undertook a series of

negotiations with Carson in an attenpt to settle the matter. Now

that this Court

cl ear

that Carson nmintains her interest in the

rel eased the property back to MAllister, it is

property.



Therefore, the Court finds that she is a prevailing party within

t he nmeani ng of the EAJA



c. Substantial Justification

Next, this Court nust determ ne whether the Governnent
had substantial justification for their actions. “Subst anti al
justification under the EAJA has been defined by the Suprene Court
as ‘justified in substance or in the main--that is, justified to a
degree that could satisfy a reasonable person.’ Alternatively
phrased, [the Governnent’s position] is substantially justified if

it has a reasonable basis in both |aw and fact.” Hanover Pot at o

Prods., Inc. v. Shalala, 989 F.2d 123, 128 (3d Cr. 1993) (quoting

Pierce v. Underwood, 487 U. S. 552, 565 (1988)). The burden of

denonstrating substantial justification for its position rests
squarely on the governnent agency. See id. For the Governnent to
meet its burden, it nmust show (1) a reasonable basis in truth for
the facts alleged; (2) a reasonable basis in law for the theory it
propounded; and (3) a reasonable connection between the facts
all eged and the |egal theory advanced. See id. (nodifying the
Third Grcuit’s three-part test after the Suprene Court’s hol di ng
in Pierce).

Mor eover, under the EAJA, the position of the Governnent
i ncludes not only the position taken in the litigation, but the
agency position that nmade the litigation necessary in the first
place. See id. Thus, the agency’'s litigation and prelitigation
positions nust nmeet the nodified three-part test or the

Government’s position is not substantially justified. See id.
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In this case, the agency position may be viewed as the Governnent’s
decision to institute the forfeiture proceeding. The litigation
position involves analysis of the Governnent’s actions after its

initiation of the forfeiture proceeding.

(1) Agency Position

Here, the Court finds that the Governnent had substanti al
justification for its agency position. It is clear that the
Governnent had probable cause when instituting the forfeiture
proceeding. MAllister plead guilty to transporting marijuana from
Canada to the United States. Indeed, Carson does not present any
facts that the Governnment | acked substantial justification in its

agency position.

(2) Litigation Position

However, Carson argues that the Governnent’s litigation
posture displayed a pattern of delay from the outset of this
proceedi ng. Carson states that the Governnent failed to respond on
a tinely basis to claimant’s verified petition. Carson al so
details the nunerous and frustrating attenpts to settle the matter
with the Governnent. This includes unreturned phone calls, failure
to exchange information, and unhel pful responses from Governnent
attorneys. Finally, Carson argues the Governnent failed to provide
heat to the tenants in the forfeited building. This pronpted

Carson to file a Tenporary Restraining Order (TRO to provide heat
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to the tenants.® These actions on the part of the Governnent,
Carson contends, denonstrates that the Governnment |acked a
substantial justification in their litigation position.

This Court disagrees and finds that the Governnent had
substantial justification in its litigation position. Wile the
Governnent may have given Carson the run around in her attenpt to
assert her interest inthe forfeited property, the Court finds that
these facts do not suggest the Governnent |acked substanti al
justification in its actions. The CGovernnment nmde attenpts to
conpensate Carson for her interest in the forfeited property.
Eventual |y, at sone point in the negotiations, the Governnent nmade
the decision to release the property back to McAIlister because it
was too expensive to naintain. The Governnent understandably
wWthdrewits settlenent offer on the property and filed the notion
to rel ease the property. These events took place over a period of
a couple nonths. This can hardly be ternmed an unreasonabl e del ay
that warrants a finding that the Governnent |acked substanti al

justificationinits litigation position. See, e.g., United States

v. $12,248 U.S. Currency, 957 F.2d 1513, 1519 (9th Cr. 1991)

(hol ding that Governnent was not substantially justified in its
litigation position, despite court’s finding of probable cause for
initial seizure, where Governnent conducted a poor investigation of

claim failed to verify claimant’s story, unreasonably del ayed

3 The TRO was deni ed as noot .
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pursui ng and processing litigation of forfeiture claimfor thirteen
nont hs, and where court ultimately found at trial which occurred
four vyears after initial seizure that seized property had

i ndependent source and had not been used illegally); United States

V. One 1985 Chevrolet Corvette, 914 F.2d 804, 809 (6th G r, 1990)

(holding that district court did not err in finding probabl e cause
for forfeiture where “[t] he governnment’s positionininitiatingthe
forfeiture proceedi ng was substantially justified, and not hi ng t hat
occurred during the trial required the governnent to abandon the

proceedi ng”).

d. Concl usi on

Because the Governnment had a reasonable basis for
bringing the forfeiture proceeding, a reasonable basis for the
| egal theory it propounded, and took a reasonable position inits
settlenment negotiations with Carson, the Court finds that its
litigation position was substantially justified. Therefore, the
Court holds that the claimants are not entitled to an award of
attorneys’ fees under the EAJA

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI' M NAL ACTI ON
V.
JACK MCALLI STER . NO 95-430-03
ORDER

AND NOW this 7t h day of Decenber, 1998, upon
consideration of the Governnent’s Mtion and the Petitioner’s
Motion for Summary Judgnent, |T |S HEREBY ORDERED that the
Governnent’s Mdtion is GRANTED and the Petitioner’s Mtion is
DENI ED.

| T IS FURTHER ORDERED THAT:

(1) The United States’ interest in 826 Pine Avenue,
Ni agara Falls, New York is released to Jack McAIlister; and

(2) The rents collected by the United States Custons
Service fromtenants at 826 Pine Avenue, N agara Falls, New York
are applied to reinburse the United States Custons Service for

costs and repairs in maintaining the property.

BY THE COURT:

HERBERT J. HUTTON, J.



