IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES E. DOCKI NS, JR : ClVIL ACTI ON
Plaintiff, :
V.
THOVAS RI DGE, GOVERNOR, et al ., :
Def endant s, : NO. 96-0975

VEMORANDUM & ORDER

J.M KELLY, J. DECEMBER , 1998

Plaintiff in this action, Charles E. Dockins, Jr.
(“Dockins”) filed his initial Conplaint in this matter on
February 8, 1996. In a Menorandum and Order in this matter dated
February 23, 1996, | ordered Dockins to 1) identify the
defendants in the action in the caption of the conplaint, 2)
either identify the class representatives in the proposed cl ass
action or decide to proceed individually and 3) set forth the
factual allegations of the conplaint in a succinct, clear nanner
that identifies the actions of Defendants and how those actions
vi ol ated Dockins’ constitutional rights, as required by Federal
Rul e of Civil Procedure 8(a). The Court dism ssed the deficient
conpl ai nt wi thout prejudice.

On March 19, 1996, Dockins filed a “Mtion to Anend
Menmor andum or Judgnent and to Anend the Conplaint.” On March 29,
1996, the Court dism ssed Dockins’ Mdtion and reiterated what
Dockins is required to set forth in an amended conpl ai nt.
Docki ns then waited al nost two years before he filed anot her

docunent in this matter. On February 2, 1998, Dockins filed a



docunent entitled “Mdtion to Recall the Mandate Qut of Tine.”
Dockins then filed a notion seeking a tenporary restraining order
or a prelimnary injunction on March 2, 1998, and a notion for
appoi nt nrent of counsel on May 4, 1998. By Menorandum and O der
dated May 26, 1998, the Court denied the Mdition to Recall the
Mandate Qut of Time. The Court considered, in part, whether
Docki ns’ Motion could be considered a conplaint. The Court
determ ned that this docunent was insufficient as a conplaint,
denied the Motion to Recall the Mandate and di sm ssed the
remai ning notions as noot. On July 20, 1998, Dockins filed an
Amended Conpl ai nt nam ng as defendants Barbara Drescher, Joseph
M Kolar, Jr., Martin F. Horn, Martin L. Dragovich, Robert M
Novot ney, Edward J. Klem Scot Warren, Phillip M Duck and
“School Gui dance Counselr (sic)” Ramer.

Def endants have filed a Motion to Dismss pursuant to
Federal Rule of G vil Procedure 41(b) for failure to prosecute
and Federal Rule of G vil Procedure 12(b)(6) for failure to state
a claim Dockins has filed a Motion for Extension of Tine to
respond to Defendants’ Mdtion to Dismss, a Mdtion for
Appoi nt nrent of Counsel and a notion that the Court shall consider
as a Motion to Conpel D scovery. Dockins also appears to want
the Court to order the Clerk of Court to provide himwth the
order that he believes was entered in this case, requiring
Def endants to answer Dockins’ Conplaint.

DI SCUSSI ON




As an initial issue, the Court notes that the order
t hat Docki ns seeks does not exist. Dockins Amended Conpl ai nt
shoul d have been subject to a frivolousness determ nation
pursuant to 28 U.S.C. 1915(c)(2)(B)(ii) (1994), but because the
parties have briefed the issues involved in the Mition to
Dismss, the Court shall address the issues that have been
briefed. Further, Dockins has filed a Response to the Mdtion to
Di smss, so the Court shall dismss his Mtion for an extension
of time as noot. As a dism ssal for |ack of prosecution would
precl ude any adjudication of the nmerits of Dockins Conplaint,
the Court shall first analyze the Conplaint under Rule 12(b)(6).

RULE 12(b) (6)

The purpose of a notion to dism ss under Federal Rule
of Cvil Procedure 12(b)(6) is to test the legal sufficiency of a
complaint. Sturmv. dark, 835 F.2d 1009, 1011 (3d Cr. 1987).

A conplaint may be dism ssed for failure to state a clai mupon
which relief may be granted if the facts pled and reasonabl e
inferences therefromare legally insufficient to support the

relief requested. Commonwealth ex. rel. Zinmernman v. Pepsico,

Inc., 836 F.2d 173, 179 (3d Cr. 1988). 1In reviewing a notion to
dismss, all allegations in the conplaint and all reasonable

i nferences that can be drawn therefrom nust be accepted as true
and viewed in the light nost favorable to the non-noving party.

Wsni ewski v. Johns-Manville Corp., 759 F.2d 271, 273 (3d Gr.

1985) .



A |iberal reading of Dockins’ Conplaint indicates that
he is tying to raise the follow ng issues: 1) he has been denied
his constitutional right to parole and that denial was racially
notivated; 2) prison agreenents with Netix and AT&T viol ate the
antitrust laws; and 3) Defendants have altered the prison
ventilation systemat State Correctional Institution Mahonoy
(“Mahonoy”) in such a way that Plaintiff and other prisoners may
be injured in the future.

Contrary to Dockins' assertion, there is no
constitutional right to parole in Pennsylvania. The
establ i shnent of a m ni mum sentence does not create an
expectation of or a right to release upon reaching that m ni num

date. Burkett v. Love, 89 F.3d 135, 138 (3rd Gr. 1996); Reider

V. Commonwealth of Pa. Bd. of Probation & Parole, 100 Pa. Conmmw.

333, 342-43, 514 A 2d 967, 971 (1986). Accordingly, Dockins has
not stated a claimbased upon a right to parole. An underlying
basi s of Dockins’ claimappears to be that parole has becone nore
difficult in Pennsylvania as a result of highly publicized
violent crimes comnmtted by individuals on parole. Wile Dockins
may have caught the parole systemat the wong tinme, this does
not anmount to an additional sentence because Dockins has nerely
served his m ninum sentence, and any additional tine is still
part of the original sentence.

Dockins, who is black, alleges that he has been denied
parol e because all of the parol e decision makers who have

reviewed his application are white. Beyond this conclusory
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al I egation, Dockins has only alleged one instance of racial
ani mus at Mahonoy. That one instance was an unrel ated raci al
epithet nmade by a person not related to the parol e decision
process. Therefore, Dockins has failed to allege sufficient
facts to support his racial discrimnation claim

Dockins al so clains that Defendant Drescher in sone
manner constitutionally infected the parole process because she,
prior to review ng Dockins’ parole application, had worked in the
sanme office that convicted him Dockins does not allege that
Drescher in fact prosecuted himor had any involvenent in his
prosecution. The nere presence of Drescher in the Phil adel phia
District Attorney’s office is insufficient to draw any inference
t hat she violated sonme constitutional right of Dockins.

The Pennsyl vani a Departnent of Corrections contracts
W th AT&T and Netix to provide phone service in the Pennsylvania
prisons. Prisoners nust call collect to nmake outgoi ng phone
calls. Prisoners may not nmeke calls to 800 nunbers, 900 nunbers
or make three-way calls. A prisoner may not call a di scount
coll ect service Iike 1-800-COLLECT. As a result, the famlies of
prisoners must pay the undi scounted rate for calls fromthe
prisoner. Dockins alleges that this systemviol ates the Shernman

Act, 15 U.S.C. § 1, and the Clayton Act, |d. § 12.' To state a

'Dockins al so alleges that this systemis the
fraudul ent practice where |l ong distance carriers are sw tched
W t hout the custoner’s consent, known as “slammng.” Wile
Dockins has alleged that famly nenbers switched to AT&T | ong
di stance service in the vain hope that they would be billed | ess
(continued...)



cl ai munder the Sherman Act, Dockins nust show the possessi on of

nmonopoly power in the relevant nmarket. Crossroads Cogeneration

Corp. v. Oange & Rockland Util. Inc., No. 97-5470, 1998 W

744598, at *12 (3d Gr. 1998). Here, Dockins has failed to
al l ege any rel evant market, but assum ng he intended the
Pennsyl vani a prison systemto conprise the relevant market, it
woul d be insufficient for the purposes of the Sherman Act. The
Cl ayton Act reqgulates nergers in restraint of trade. 15 U S.C. 8§
12. Dockins’ Conplaint alleges no nerger. Accordingly, the
antitrust clainms shall be dism ssed.

Docki ns’ cl ai m based upon the ventilation system at
Mahonoy can be construed as a claimof cruel and unusual
puni shment in violation of the Eighth Arendment. The Eighth
Amendnent, as it relates to prison conditions, protects innmates
fromthe “unnecessary and wanton infliction of pain.” Rhodes v.
Chapman, 452 U. S. 337, 347 (1981). “Extrene deprivations are
required to nmake out a conditions of confinenent claim” Hudson

v. cMIlian, 503 U. S 1, 9 (1992). A conditions of confinenent

claimmay be stated for possible future harm Helling v.

McKi nney, 509 U. S. 25, 33 (1993). The touchstone of such a claim
remains that prison officials, to be held liable, nust deprive a
prisoner of “the mnimal civilized nmeasure of life's

necessities.” Rhodes v. Chapnan, 452 U.S. at 347. Her e, Docki ns

'(...continued)

for calls from Dockins, there is no allegation that such swtches
were the result of any fraud. Further, Dockins does not have
standing to assert this claimon behalf of others.
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al l eges that changes in the ventilation systemnmay lead to future
conditions such as Legionnaire’ s Di sease and has exacerbated his
present cough. The potential for Legionnaire s Disease alleged
by Dockins is, at best, a renote possibility and hardly arises to
an unnecessary and wanton infliction of pain as required by the
Ei ghth Anendnent. Li kew se, Dockins’ cough is not the type of

serious pain contenplated by the Ei ghth Amendnent.

RULE 41(b)

Were Dockins’ Amended Conplaint to survive anal ysis
under Rule 12(b)(6), the Court would dismss this action for |ack
of prosecution. Dismssal for |ack of prosecution requires the
Court to balance six factors: 1) the plaintiff’'s personal
responsibility for the delay; 2) prejudice to the defendants; 3)
a history of dilatoriness; 4) whether the delay was wilful or in
bad faith; 5) the effectiveness of sanctions other than
di sm ssal; and 6) whether the claimis neritorious. Poulis v.

State FarmFire & Cas. Co., 747 F.2d 863, 868 (1984).

In this case, Dockins was solely responsible for the
al nrost two year delay fromthe tine he filed his Mtion to Anrend
until the time he filed his Motion to Recall the Mandate. As a
result of the delay, Dockins’ allegations have grown stale and
Def endants woul d be required to defend all egations that woul d
ot herw se be barred by the applicable statute of limtations.
Docki ns’ del ay does not constitute a history of dilatoriness in

t he sense that Dockins has repeatedly del ayed the progress of his

v



case, but the Court is convinced that the two year delay here is
as egregious as a series of snmaller delays. Further, Dockins was
specifically instructed twice by the Court how to proceed in this
matter and failed to follow those instructions. There is no
suggestion that Dockins has delayed this action in bad faith. As
for alternative sanctions, there is no indication that any
sanction other than dism ssal would be effective. Dockins is
proceeding in forma pauperis and woul d be unable to pay
attorney’'s fees related to the delay. Because Dockins is
appearing pro se, any reprimand by the Court is likely to have no
effect. Finally, the Court has already determ ned that Dockins’
clains lack nerit. Accordingly, the great weight of the Poulis
anal ysi s bal ances in favor of dismssal of the Conplaint.

CONCLUSI ON

Because the Motion to Dism ss shall be granted, the
remai ni ng notions are noot. Dockins’ Mtion to Conpel and Motion

for the Appointnent of Counsel are deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

CHARLES E. DOCKINS, JR : ClVIL ACTI ON
Plaintiff,

THOVAS Rl DGE, GOVERNOR, et al .,
Def endant s, : NO. 96-0975

ORDER

AND NOW this day of Decenber, 1998, upon
consi deration of the Defendants’ Mdtion to D smss pursuant to
Fed. R Cv. P. 41(b) for failure to prosecute and Fed. R Cv.
P. 12(b)(6) for failure to state a claim (Doc. No. 13),
Plaintiff’s Response thereto (Doc. No. 15), Plaintiff’s Mtion
for Extension of Tinme (Doc. No. 14), Plaintiff’'s Mtion for
Appoi nt nrent of Counsel (Doc. No. 16) and Plaintiff’'s Mdtion to
Conpel Discovery (Doc. No. 17), it is ORDERED.

1. Def endants’ Motion to Dism ss (Doc. No. 13) is
GRANTED. Plaintiff’'s Conplaint is DI SM SSED.



2. Plaintiff’s Mdtion for Extension of Tinme (Doc. No.
14), Plaintiff’s Mtion for Appointnment of Counsel (Doc. No. 16)
and Plaintiff’s Mdtion to Conpel Discovery (Doc. No. 17) are
DI SM SSED as MOOT.

BY THE COURT:

JAMES M@ RR KELLY, J.
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