IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RALPH L. HERBST : CIVIL ACTI ON
V.

GENERAL ACCI DENT | NSURANCE :
COVPANY : NO. 97-8085

VEMORANDUM ORDER

Presently before the court are plaintiff’s Mdtions to
Conpel Responses to Request for Production of Docunents and for
Sanctions, as well as defendant’s cross-Mtion for Sanctions.

Plaintiff contends that defendant has inpermssibly
w t hhel d docunents requested during discovery in this enpl oynent
discrimnation case. Plaintiff also conplains that docunents
whi ch were produced were not nunbered, indexed, |abeled or
collated by request, thus making it difficult for plaintiff’s
counsel to ascertain which docunents respond to which request.
Plaintiff charges defense counsel with acting in bad faith

Def endant notes that it has produced to plaintiff 2,257
pages of docunents in the manner in which they are kept in the
normal course of business. Defendant conplains that plaintiff’'s
counsel has conpletely failed to confer with defense counsel
regardi ng the manner in which these docunents were produced,
despite his certification to the contrary, and that plaintiff’s

counsel failed w thout explanation to attend each of two



appointnments to confer with defense counsel regarding discovery
i ssues or to reschedul e despite defense counsel’s repeated
requests that he do so.

In response to requests for production of “all |egal or
litigation files/folders created on [plaintiff]” and “all | egal
or litigation files/folders for all Philadel phia | egal office
enpl oyees who were considered litigation threats,” defendant
agreed to nake available for review and copying all docunents or
portions of docunents which are not privileged or attorney work
product. Defendant has al so objected to sone requests on the
ground of overbreadth. Typical of these are requests for

production of “all records, reports, nenoranda, correspondence

and things pertaining or related to" a claimfiled by another

1]

enpl oyee and for production of “all statenents of defendants’
officers, servants, agents and enpl oyees,” w thout any apparent
restriction as to scope. Defense counsel, however, offered to
meet with plaintiff’s counsel to narrow or focus such requests.
Defendant itself conplains that plaintiff has failed to

respond to | ong-overdue di scovery requests and i ndeed has failed
to produce a single docunent or answer a single interrogatory.

Def endant al so submts a report of the designated nediator in
this case, a prom nent and experienced attorney, declining to

proceed because of the failure of plaintiff’s counsel to

cooperate in scheduling the mediation.



Counsel are expected to conduct discovery in a
prof essi onal manner and to seek court intervention only as a | ast
resort when all reasonable efforts to facilitate the exchange of
information or resolve a dispute have been unavaili ng.

On the assunption that defense counsel remain willing
to work with plaintiff’s counsel to reasonably define the scope
of seem ngly broad requests, will provide a general description
of any existing responsive docunents withheld on a cl ai mof
privilege or work product doctrine and will provide reasonabl e
assi stance to plaintiff’s counsel in explicating the 2,000 plus
docunents produced, plaintiff’s notion wll be deni ed.

Plaintiff may renew his notion if, after a careful
exam nation of the materials produced and a diligent attenpt to
resol ve any remai ning discovery dispute, plaintiff still believes
in good faith that he is being denied discovery to which he is
entitled. Any such notion wll be summarily deni ed, however,
unless it is acconpanied by specific representations as to the
efforts undertaken by counsel reasonably to resolve each dispute
W t hout court intervention. O course, the filing of an ill-
founded notion to conpel discovery or for sanctions is itself

sanctionable. See Fed. R Civ. P. 37(a)(4)(B); Zappala v.

Al bicelli, 954 F. Supp. 538, 548 (N.D.N. Y. 1997); Stiller v.

Arnold, 167 F.R D. 68, 72 (N.D. Ind. 1996).



ACCORDI N&Y, this day of Decenber, 1998, upon
consideration of plaintiff’s Mdtions to Conpel Responses to
Request for Production of Docunents and for Sanctions (Doc. #19,
all parts) and defendant’s cross-Mition for Sanctions (Doc. #22),

| T 1S HEREBY ORDERED t hat said Mdtions are DEN ED.

BY THE COURT:

JAY C. VWALDMAN, J.



