IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JONATHAN DAVI'S, a m nor, by and : ClVIL ACTI ON
t hrough his parent and natural :

guar di an, VENDY DAVI S, and

VENDY DAVIS in her own right,

Plaintiffs, :
V. : No. 96- 1665
PHI LADELPHI A HOUSI NG AUTHORI TY,
et al.,
Def endant s.
VEMORANDUM
ROBERT F. KELLY, J. DECEMBER 3, 1998

Plaintiffs brought this case to recover for injuries
Jonat han Davis suffered as a result of ingesting |ead-based
pai nt. Defendant Phil adel phia Housing Authority (“PHA") filed a
Motion to Dismss pursuant to Rule 12(b)(6) and alternative
Motion for Summary Judgnent. This Court infornmed the parties
that it would treat the Motion as a Motion for Summary Judgnent
and allowed the Plaintiffs tine to conduct |imted discovery and
file supplenental materials. For the reasons that follow, PHA s
Motion will be granted.

Backgr ound

PHA admi ni sters "Section 8," a | owinconme housing
programwi thin the Gty of Philadel phia which subsidizes the
rents of |owincome tenants within the private housi ng narket.

Section 8 housing assistance is provided by the federal



government. See 42 U.S.C. § 1437f. The programis authorized by
federal |egislation that was enacted "to assist the severa

States and their political subdivisions to renedy the unsafe and
unsani tary housing conditions and the acute shortage of decent,
safe, and sanitary dwellings for famlies of |ower incone." 42
U S C 8§ 1437. To obtain the housing assistance funding, PHA
enters into a contract with the United States Departnent of
Housi ng and Urban Devel opnent ("HUD'). The contract is referred
to as an Annual Contributions Contract ("ACC').

On or about July 1, 1993, Defendant M riam Shaw | eased
the residential apartnent on the second floor of 6915 North Broad
Street to Plaintiff Wendy Davis. During the period that
Plaintiffs occupied the apartnent, Plaintiff Jonathan Davis was
all egedly exposed to and ingested |ead paint, and, as a result,
devel oped | ead poi soni ng and sustai ned permanent personal
injuries. Plaintiffs do not allege that they were Section 8
participants. Rather, they base their clai magainst PHA upon the
fact that before the Plaintiffs rented the apartnent, it was
i nhabited by a Section 8 tenant with a child under the age of
seven.

The Plaintiffs’ clains agai nst PHA are based upon 42
U S C 8§ 1983 (Count I), breach of the ACC (Count I1), and the
Lead- Based Pai nt Poi soning Prevention Act (“LPPPA’), 42 U S.C. 8§

4821 et seq. (Count 111). This Court previously disn ssed the



Plaintiffs’ clainms against PHA based upon the Plaintiffs’
apparent lack of standing. The Third Crcuit reversed and

remanded the case. See Davis v. Phil adel phia Housing Auth., 121

F.3d 92 (3d Cr. 1997). PHA then filed a Motion to Dism ss and
Alternative Mtion for Summary Judgnent. After informng the
parties that the Mdtion would be treated as a Mdtion for Summary
Judgnent, the Court allowed the Plaintiffs tinme to conduct
di scovery upon the issue of what duty, if any, PHA owed to the
Plaintiffs.
St andard

Summary judgnent is appropriate if “there is no genuine
issue as to any material fact and the noving party is entitled to
a judgnent as a matter of law.” FeD. R Qv. P. 56(c). The
nmovi ng party has the burden of informng the court of the basis
for the notion and identifying those portions of the record that
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). The

nonnovi ng party cannot rest on the pleading, but nust go beyond
the pl eadings and “set forth specific facts showng that there is
a genuine issue for trial.” Feb. R Qv. P. 56(e); Celotex, 477

U S at 324. Summary judgnent will not be granted “if the
evidence is such that a reasonable jury could return a verdict

for the nonnoving party.” Anderson v. Liberty Lobby, Inc., 477

U S. 242, 248 (1986).



Di scussi on
In order to prevail on their claimagainst PHA the
Plaintiffs nust establish that PHA owed thema legal duty. This
duty is set forth in the Plaintiffs’ Conplaint as foll ows:
“Defendant PHA' s duties included a duty to inspect the unit for
hazards resulting from | ead-based paint, and renove any such
hazards.” (Am Conpl. at § 17.) Count Il of the Anended

Conpl ai nt all eges that PHA breached the ACC by “failing to

properly inspect for and renove hazardous conditions . . . which
arose fromthe presence of |ead based paint.” (ld. at { 23.)
Count 111, while not specifically alleging it, is also based upon

a duty under the LPPPA and the United States Housing Act to
renove | ead-based paint fromthe apartnment in which the
Plaintiffs resided.

In their allegations of a |egal duty owed by PHA, the
Plaintiffs specifically cite 23 CF. R § 882.109(1), the Housing
Quality Standard that applies to | ead-based paint.! This
standard is separated into seven subparts, only two of which are
relevant to the Plaintiffs’ case. Subsection (3) provides, in
part:

(3) Defective Paint. |In the case of a unit, for a

Fam |y which includes a child under the age of seven
years, which was constructed prior to 1978, the initial

1t should be noted that this regul ati on has been renoved
and redesignated since the instant Mdtion was filed. See 63 Fed.
Reg. 23826, 23854 (1998).



i nspection under § 882.209(h)(1), and each periodic

i nspection under § 882.211(b), shall include an

i nspection for defective paint surfaces. |If defective

pai nt surfaces are found, treatnent as required by 24

CF.R 3524(b)(2)(ii) shall be required in accordance

with § 882.209(h) or § 882.211(b)-(c).
24 CF.R 8 882.109(1)(3). “Defective Paint” is defined as paint
that is “cracking, scaling, chipping, peeling or |oose.” 24
C.F.R 8 882.109(1)(2). Thus, in order to be “defective,” paint
need not be | ead-based. Therefore, because it only applies to
defective paint (which is not necessarily |ead-based), subsection
(3) does not create a duty to inspect for and renove | ead-based
pai nt .

Mor eover, any duty that could be created by subsection
(3) is inapplicable in this case. Subsection (3) only applies to
units that were constructed prior to 1978 and which contain a
famly with a child under the age of seven years. PHA concedes
that the apartnment was constructed prior to 1978, and that the
Section 8 famly that lived in the apartnment prior to the
Plaintiffs included a child under the age of seven. Under this
regulation, if defective paint is found during an inspection by
PHA, the landlord may have to renove or cover the paint in order
to remain in the Section 8 program See 24 C.F.R 882.109(1)(3);
24 C.F.R 35.24(b). Despite the discovery that the Plaintiffs
were permtted regarding this issue, they have produced no

evi dence that any defective paint existed in the apartnment during

the tine it was inhabited by a Section 8 tenant. Therefore, even
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if subsection (3) could theoretically give rise to a duty owed by
PHA to have | ead-based paint renoved, it does not do so in this
case.
Subsection (4) is nore specific in its requirenents.
It provides, in part:
(4) Chewabl e surfaces. In the case of a unit
constructed prior to 1978, for a Fam |y which includes
a child under the age of seven years with an identified
EBL [el evated bl ood | ead level] condition, the initial
i nspection under § 882.209(h)(1), or a periodic
i nspection under 8§ 882.211(b), shall include a test for
| ead- based paint on chewable surfaces . . . . Were
| ead- based paint on chewabl e surfaces is identified,
covering or renoval of the paint surface in accordance
with 24 CF. R 35.24(b)(2)(ii) shall be required in
accordance with § 882.209(h) or § 882.211(b) and (c),
as appropri ate.
24 CF.R 8 882.109(1)(4). In addition to the requirenents in
subsection (3) that the unit was constructed prior to 1978 and
that the tenants include a child under the age of seven, this
subsection can only apply if the child under the age of seven has
an identified EBL condition. 1In the event that all three of
t hese requirenents are nmet, PHA' s inspections nust include “a
test for |ead-based paint on chewable surfaces.” *Chewable
surfaces” are defined as “[a]ll chewabl e protrudi ng painted
surfaces up to five feet fromthe floor or ground, which are
readily accessible to children under seven years of age, e.g.,
protrudi ng corners, w ndowsills and franes, doors and franes, and
ot her protrudi ng woodworks.” 24 C.F.R 8 882.109(1)(2). 1In the

event that |ead-based paint is identified on a chewabl e surface,
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PHA nust require covering or renoval of the paint surface.

But this subsection also does not give rise to a duty
owed by PHA to the Plaintiffs. PHA concedes, as under subsection
(3), that the unit was constructed prior to 1978, and that the
Section 8 famly previously residing in the unit included a child
under the age of seven. But, despite the discovery permtted the
Plaintiffs, they have failed to produce any evidence that there
was a child in a Section 8 famly with an identified EBL
condition residing in the unit. PHA in contrast, has produced
evidence indicating that the child previously residing in the
unit did not have an identified EBL condition. (See PHA's Mot.
for Summ J. Ex. 1.) In the absence of a child under seven wth
an EBL condition, PHA had no obligation to test for |ead-based
paint in the unit.

In sunmary, the Plaintiffs have been unable to
establish that PHA owed a duty to them Because the Plaintiffs
were not thenselves Section 8 tenants, it is doubtful that PHA
was under any duty to them But if the regulations pronul gated
pursuant to the LPPPA do inpose upon PHA a duty to tenants who
live in a unit after a Section 8 tenant vacates, the Plaintiffs
have been unable to establish that such a duty arose in this
case. Therefore, summary judgnent will be entered in favor of
PHA, dism ssing Counts I-111 of the Anended Conplaint. This

Court declines to exercise supplenmental jurisdiction over the



remai ning clains, all of which are based upon state law. See 28
US C 8 1367(c)(3). The remaining clains are dism ssed w thout
prejudice to the Plaintiffs’ right to re-file in state court.

See Puricelli v. Borough of Mrrisville, 820 F. Supp. 908, 920

(E.D. Pa. 1993), aff’d, 26 F.3d 123 (1994), cert. denied, 513

U S. 930 (1994).

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JONATHAN DAVI'S, a m nor, by and : ClVIL ACTI ON
t hrough his parent and natural :

guar di an, VENDY DAVI S, and

VENDY DAVIS in her own right,

Plaintiffs, :
V. : No. 96- 1665

PHI LADELPHI A HOUSI NG AUTHORI TY,
et al.,

Def endant s.

ORDER

AND NOW this 3rd day of Decenber, 1998, upon
consi deration of Defendant Phil adel phia Housing Authority’s
Motion for Summary Judgnent, and all responses thereto, it is
her eby ORDERED t hat :

1. Defendant Phil adel phia Housing Authority’ s Mdtion is
CGRANTED;

2. Clains against all other Defendants are di sm ssed as
set forth in the above Menorandum

3. Al other outstanding Mtions are DEN ED as noot;

BY THE COURT:

Robert F. Kelly, J.



