IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DELAWARE TRUST COMPANY : CIVIL ACTI ON
V.

AVMRI T LAL and RACENDER ARYA
V.

JOSEPH A. PI CCl RI LLI : NO. 96-4784

MEMORANDUM AND FI NAL JUDGVENT

HUTTON, J. Novenmber 30, 1998

Presently before the Court are Plaintiff Delaware Trust
Conpany and Third Party Defendant Joseph Piccirilli’s Mtion for
Summary Judgnent (Docket No. 50), Defendants Anrit Lal and Ragender
Arya’s Response (Docket No. 55), and Plaintiff’s Reply Brief
(Docket No. 58). For the reasons stated below, the Plaintiff and

Third Party Defendant’s Mtion for Summary Judgnent is GRANTED

. BACKGROUND

Taken in the |ight nost favorable to the nonnoving party,
the facts are as follows. On March 21, 1988, Plaintiff Del anare
Trust Conpany (“Bank”) and Defendant Anrit Lal entered into a | oan
agreenment for a principal anount of $829,000.00 (“Loan 1"). As
security for Loan 1, Lal gave the Bank a prom ssory note for the

princi pal amount of the | oan, $829, 000.00. As further security for
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Loan 1, Lal executed and delivered a nortgage in favor of the Bank
on certain properties in Pennsylvania (“Mrtgage 1”) and an
assi gnnent of rents and | eases. Al though Mortgage 1 was to incl ude
Scarlett Manor Apartnents, Mortgage 1 failedto list this property.
A later nodification added this property to Mrtgage 1.

On Novenber 10, 1989, the Bank and Lal entered into a
second | oan for the principal anbunt of $400, 000.00 (“Loan 2"). As
security for Loan 2, Lal executed and delivered to the Bank a
prom ssory note for the principal amunt of $400,000. 00. As
further security for Loan 2, Lal executed and delivered a nortgage
in certain properties in Pennsylvania (“Mrtgage 2"). Finally, as
even further security for Loan 2, Lal executed and delivered to the
Bank a nortgage in a property in Pennsylvania that Lal jointly
owned w th Defendant Ragender Arya.

Subsequently, Lal and the Bank entered nunerous | oan
nmodi fication agreenents which, anong other things, extended the
maturity date of Loan 1 and Loan 2. Lal and the Bank entered into
ei ght loan nodification agreenents, which-- when taken together--
extended the maturity date of Loan 1 from March 21, 1993 to
Septenber 21, 1996. Lal and the Bank al so entered into three | oan
nodi fi cati on agreenents, which-- when taken together-- extended the
maturity date of Loan 2 from Novenber 10, 1994 to Septenber 10,
1996.

On February 17, 1993, the Borough of Kennett Square fil ed
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a conplaint against Lal in the Court of Common Pleas of Chester
County. The Borough sought to conpel Lal to conply w th Borough
ordi nances at Scarlett Manor Apartnents, one of the properties
serving as collateral for the |l oans. The court appoi nted an agent
to manage the apartnents and correct the ordi nance viol ations.

In a letter dated March 17, 1995, the Bank proposed the
terms of a restructure of the loans. On March 31, 1995, Lal and
the Bank entered i nto an extensi on agreenent of both | oans to al |l ow
Lal to sell Scarlett Manor Apartnents. This agreenent extended the
maturity date of the loans for six nonths to Septenber 30, 1995.
On April 14, 1995, the Bank sent Lal a letter restating the Bank’s
desire to refinance the | oans and confirm ng t he Bank’ s approval of
a six nmonth extension on the loan maturity date to allow Lal to
sell Scarlett Manor Apartnents. The letter went on to state that
if Lal did not sell the Scarlett Manor Apartnents by June 30, 1995,
the Bank would “proceed with the original plan to refinance the
| oans” outlined in the March 17, 1995 letter. |In Septenber 1995,
upon maturity of the loans, Lal and the Bank entered into a | ast
extension. This agreenent extended the maturity of the | oans for
one year. No nmention of the March 17, 1995 letter offering to
restructure the loans were made by either party in this |ast
ext ensi on agreenent.

In February of 1996, Lal failed to make nonthly paynents

of principal and i nterest under Loan 1 and Loan 2. Pursuant to the



prom ssory notes, the Bank demanded full and i nmedi ate paynent of
all amounts owed under the loans. Lal failed to pay those anmounts
as well. Currently, the principal balances are $73, 356. 39 for Loan
1 and $221,823.13 for Loan 2. Mor eover, significant anounts of
interest accrued under the | oans. The prom ssory notes also
provide that Lal is |iable for the Bank’s costs of collections and
attorneys’ fees in the event of a default.

In 1997, after several years of managenent of Scarlett
Manor Apartnents by the court appointed agent, Lal asked the Bank
for release of their lien on Scarlett Manor Apartnents in order to
sell the property. The Bank agreed. |In Decenber 1997, Lal sold
the Scarlett Manor Apartnents and the Bank applied the sale
proceeds to the | oans.

On July 3, 1996, prior to the release and sale of
Scarlett Manor Apartnents, the Bank filed a conplaint against Lal
al | egi ng breach of contract for defaulting on the | oans. On August
21, 1996, the Bank filed another conplaint against Lal seeking
forecl osure and sale of the properties nortgaged for Loan 2. The
conpl ai nt naned Arya as a defendant because he is a joint owner on
a property that Lal nortgaged to the Bank as security for the
| oans. The Court consolidated these actions. On August 30, 1996,
Lal filed an answer. One June 16, 1997, Lal filed an amended
answer. This amended answer had countercl ai ns agai nst the Bank and

Third Party Defendant Joseph A Piccirilli, Vice President of the



Bank. These counterclains are: (1) breach of contract - Counts |

and I'l; (2) fraud - Count Il11; (3) RRCOviolations - Count 1V, and



breach of the duty of good faith and fair dealing - Count V.

Plaintiff and Third Party Defendant now nove for sumrary judgnent.

1. SUMVARY JUDGVENT STANDARD

Summary judgnment is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R GCv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its nmotion. See Celotex Corp. v. Catrett, 477 U. S

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rul e 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or adnmissions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986).

When deci ding a notion for sunmary judgnment, a court nust
draw all reasonable inferences in the light nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N Am, Inc., 974

F.2d 1358, 1363 (3d Gr. 1992). Moreover, a court may not consi der
the credibility or weight of the evidence in deciding a notion for

summary judgnent, even if the quantity of the noving party’s
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evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposing summary judgnment nust do nore than rest upon nere

al |l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d G r. 1992).

1. D SCUSSI ON

Plaintiff argues that summary judgnent is proper wth
respect to two issues. First, Plaintiff asserts that summary
j udgnment should be granted on all counterclains in favor of the
Bank and M. Piccirilli. Second, Plaintiff contends that there is
no genuine issue of material fact as to Defendant’s default and
subsequent liability for all anpbunts due under Loan 1 and Loan 2.
Because the countercl ai nrs have an i npact on whether the Defendant
defaulted on these loans, the Court addresses Defendant’s

counterclains first.

A. Counterclai ns

1. Breach of Contract (Counts | and 11)

In Counts | and Il of the anended answer, Defendant
asserts a breach of contract claim against the Bank and M.
Piccirilli. The basis of this claimis that the Defendant and the
Bank entered into a loan restructure agreenent in between the
numer ous | oan nodification agreenments. Defendant states that the
formof this restructure agreenent was either witten, as evi denced

by the March 17, 1995 letter fromthe Bank and in t he possessi on of
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the Bank, or oral. Dr. Lal also contends that the Bank has
possession of this alleged restructuring agreenent, but will not
produce it. In either case, witten or oral, Defendant contends
that this restructure agreenent changed the several terns of the
| oans. The al |l eged agreenent changed (1) the | oan maturity date to
March 31, 2000, (2) the interest rate, and (3) the nonthly
paynments. Thus, Defendant argues that the Bank and M. Piccirilli
are in breach of this alleged | oan restructuring agreenent because
they did not adhere to its terns in collecting on the |oans.

Plaintiff argues that summary judgnent is proper on this
breach of contract claim for three reasons under Delaware and
Pennsyl vania |aw.? First, Plaintiff argues that any alleged
restructuring agreenent violates the parol evidence rule. Second,
Plaintiff argues that any all eged restructuring agreenent viol ates
the statute of frauds. Third and finally, Plaintiff argues that
Def endant signed and executed a | oan nodification agreenent which
rel eased the Bank fromany breach of contract clains. Because the
Court finds nerit in the parol evidence argunent, it does not
address Plaintiff’s other argunents.

“The parol evidence rule is a matter of substantive | aw.”

Schoch v. First Fidelity Bancorporation, 912 F. 2d 654, 662 (3d G r.

YI'n this case, Loan 1 does not provi de a choice of |aw provision. Loan
2 provides that “all terns, obligations and provisions are governed by and
construed in accordance with the laws of the State of Delaware.” This Court
finds, however, that under either law, the Plaintiff’s notion for summary
judgnment should be granted. The Court will cite to both Del aware and
Pennsyl vani a | aw were appropri ate.
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1990); see also Fr. Wnkler KGv. Stoller, 839 F.2d 1002, 1005 (3d

Cr. 1988) (“Despite its title, the rule is one of substantive
contract | aw, and not one of evidence.”). The | eading Pennsyl vani a

case on the parol evidence rule is Ganni v. R Russel & Co., 126

A 791 (Pa. 1924). There, the Suprene Court of Pennsylvania wote:

Where parties, wthout any fraud or m stake,
have deliberately put their engagenments in
writing, the |law declares the witing to be not
only the best, but the only evidence of their
agreenent . Al | prelimnary negotiations,
conversations and verbal agreenents are nerged
in and superseded by the subsequent witten
contract, . . . and unless fraud, accident or
m st ake be averred, the witing constitutes the
agreenment between the parties, and its terns
cannot be added to nor subtracted from by parol
evi dence. The witing nust be the entire
contract between the parties if parol evidence
is to be excluded, and to determ ne whether it
is or not the witing will be | ooked at, and if
it appears to be a contract conplete within
itself, couched in such terns as inport a
conpl ete | egal obl i gation wi t hout any
uncertainty as to the object or extent of the
engagenent, it is conclusively presuned that the
whol e engagenent of the parties, and the extent
and manner of their undertaking, were reduced to
writing.
| d. at 792 (internal quotations and citations omtted).

Pennsyl vania courts still rely upon G anni’s definitive statenent

of the parol evidence rule. See In re Estate of Hall, 535 A 2d 47,

55 n.5 (Pa. 1987); Fountain H Il MIlwrk Bldg. Supply Co. v.

Bel zel , 587 A . 2d 757, 760 (Pa. Super. C. 1991).
The parol evidence rule is not applicable if the parties

did not intend a witten contract to set forth their full



agreenent . See G anni, 126 A at 792; see also Anerican Bank &

Trust Co. v. Lied, 409 A 2d 377, 381 (Pa. 1979) (noting that, under

the parol evidence rule, evidence is forbidden if offered “for the
pur pose of varying or contradicting the terns of a contract which
both parties intended to represent the definite and conplete

statenent of their agreenent”); Fountain HIl, 587 A 2d at 761 (“It

is clear that the parol evidence rule has no application to a
witing that does not state fully the agreenent anong the
parties.”). This is true whether or not a contract contains an

integration clause. See G eenberg v. Tomlin, 816 F. Supp. 1039,

1053 (E.D. Pa. 1993).

In G anni, the Pennsylvania Suprene Court al so set forth
the analysis the court nust undertake to determ ne whether a
witten agreenent is the final and conplete expression of the

parties’ agreenent. See G anni, 126 A at 792. The G anni court

st at ed:

When does the oral agreenent cone within the
field enbraced by the witten one? This can be
answered by conparing the two, and determ ning
whet her parties, situated as were the ones to
the contract, would naturally and normally
include the one in the other if it were nade
If they relate to the sane subject-matter, and
are so interrelated that both woul d be executed
at the sane tine and in the sanme contract, the
scope of the subsidiary agreenent nust be taken
to be covered by the writing.

Id. Moreover, whether a witing is an integrated agreenent is a

guestion of law for the court to decide. See Mellon Bank Corp. v.
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First Union Real Estate Equity & Mortgage I nv., 951 F.2d 1399, 1405

(3d Cr. 1991).

The Court concl udes that any all eged witten or oral | oan
restructuring agreenent is barred by the parol evidence rule. As
a threshold matter, the Court concludes that the original |oan
agreenents, as well as the nunerous | oan nodification agreenents,
represent a fully integrated agreenent. These agreenents | eave

nothing to uncertainty. See G anni, 126 A at 792. Therefore,

under the parol evidence rule, evidence in this case is forbidden
if it is offered “for the purpose of varying or contradicting the
terms of [the] contract which both parties intended to represent
the definite and conplete statenent of their agreenent.” Anerican
Bank, 409 A 2d at 381.

In this case, Defendant attenpts to offer terns in the
| oan restructuring agreenent that would vary and contradict terns
in the loan nodification agreenents. The alleged |oan
restructuring agreenent changed the nonthly paynents, extended the
maturity date five years, and altered the interest rate. These
ternms fly in the face of the terns as they existed on the date of
the al |l eged restructuring agreenent. Mbreover, the parties entered
into this alleged restructuring agreenent prior to the |ast |oan
nodi fication. These facts fall squarely within the parol evidence
rul e and bars Defendant’s breach of contract cl ai ns whet her oral or

witten.
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In his response, Defendant does not argue that the
all eged contract falls outside the parol evidence rule. Rather
Lal contends that this case falls within two exceptions to the
parol evidence rule. First, Defendant argues that an oral
agreenent is not barred by the parol evidence rule if it concerns
a separate subject matter and is supported by separate
consideration than the witten agreenent. The Court finds that
this exception does not apply because any alleged |oan
restructuring does not concern a separate subject matter than the
original witten |oan agreenent. Wile Defendant argues that the
col l ateral subject nmatter was the restructuring of the | oans rat her
than the | oans thenselves, this Court finds little nmerit in this
ar gunent . I ndeed, all of these witten agreenents concern one
subject matter, that is, the |oans.

Second, Defendant argues that the parol evidence rule
shoul d not apply because the Bank fraudulently i nduced himto sign
these loan nodification agreenents with promses to execute the
| oan restructuring agreenent. However, Defendant does not offer a
shred of evidence to support this allegation. “If bald allegations
of fraud alone were sufficient to avoid the parol evidence rule,

the rule would go up in a puff of snoke.” Heal t h Managenent

Publications, Inc. v. Warner-Lanbert Co., No. ClV.A 98-1557, 1998

W 784243, at *5 n.10 (E.D. Pa. Nov. 10, 1998).

Furthernore, the “fraud exception” to the parol evidence rule
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has been narrowed consi derably by the Pennsyl vania courts in recent

years. See Dayhoff, Inc. V. HJ. Heinz Co., 86 F.3d 1287,

1298- 1301 (3d Cir.) (discussing the transformati on of Pennsyl vani a

law), cert. denied, 117 S. C. 583 (1996). Under Pennsylvania | aw

as it now stands, parol evidence is only adm ssible to show “fraud
in the execution” of a contract, but not “fraud in the i nducenent.”

See Dayhoff, 86 F.3d at 1300. Fraud in the execution exists only

when a party deceives another into believing he or she is signing
sonet hing which is not what it purports to be. See id. Here, Lal
does not now claimthat he did not know that he was signing a | oan
agreenent. Fraud in the inducenent, on the other hand, involves
al l egations of oral representati ons on which the other party relied
inentering into the agreenent. See id. This is the type of fraud
Lal alleges, that the Bank induced him to sign the |oan
nmodi fication with promses to restructure the | oan, whi ch does not
suffice to avoid the parol evidence rule. See id. Therefore, the
Court finds that sunmary judgnent is warranted on Defendant’s

breach of contract countercl ai ns.

2. Fraud
I n his amended answer, Defendant asserts a clai mof fraud
agai nst the Bank and M. Piccirilli. The elenents of fraud are as
follows: (1) a msrepresentation; (2) a fraudulent utterance
thereof; (3) an intention by the maker that the recipient wll

thereby be induced to act; (4) justifiable reliance by the
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reci pient upon the msrepresentation; and (5) damge to the

recipient as the proximate result. See Scaife Co. V.

Rockwel | - St andard Corp., 285 A 2d 451, 454 (Pa. 1971). “Fraud

consists of anything cal cul ated to deceive, whether by single act
or conbination, or by suppression of truth, or suggestion of what
is false, whether it be by direct falsehood or by innuendo, by
speech or silence, word of nouth, or |ook or gesture.” NMbser v.
DeSetta, 589 A 2d 679, 682 (Pa. 1991). Under Pennsylvania |law, a
plaintiff nust prove fraud by clear and convinci ng evidence. See

Beardshall v. Mnuteman Press Int’'l, Inc., 664 F.2d 23, 26 (3d Gr.

1981).

It is well settled that fraud is proved when it is shown
that the fal se representati on was nmade know ngly, or in conscious
i gnorance of the truth, or recklessly without caring whether it be

true or false. See Warren Balderston Co. v. Integrity Trust Co.,

170 AL 282 (Pa. 1934). A msrepresentation is material when it is
of such a character that if it had not been nmade, the transacti on

woul d not have been entered into. See G eenwood v. Kadoich, 357

A 2d 604, 607 (Pa. Super. C. 1976). One decei ved need not prove
that fraudul ent m srepresentation was the sole inducenent to the
i nvest ment of noney, a material inducenent is sufficient. See id.

The Court finds that summary judgment shoul d be granted
on Defendant’s counterclai mof fraud because there is no evidence

of several of the elenments necessary to state a claim of fraud.

- 14-



Def endant states that the msrepresentation is outlined in the
March 17, 1995 letter. Def endant further states that this
restructuring never occurred. This is sinply insufficient evidence
of fraud. Wiile the Bank offered this restructuring option to Lal,
the Bank’s failure to restructure alone is not fraud. |ndeed, the
March 17, 1995 letter outlines the proposal “[i]f and when” the
restructuring occurs. Moreover, Lal testified in his deposition
only that the Bank “should make their intentions clear.” Lal Dep.
at 203. Def endant offered no evidence that the Bank made this
representation never intending to carry it out. Therefore, the

Court finds that this counterclaimnust fail.

3. RCO
Def endant brought a counterclaim under the Racketeer
| nfl uenced and Corrupt Organizations Act (“RICO), 18 U S.C. 88
1961- 1968 (1994). RICO affords civil damages for “any person
injured in his business or property by reason of a violation of [18
US C 8§ 1962].” 18 U S.C. 8§ 1964(c). Defendant asserts clains

under Sections 1962(a), (b), and (c).

a. 18 U S.C. 8§ 1962(a)

Section 1962(a) of the RICO provides, in relevant part:

It shall be unlawful for any person who has
received any inconme derived, directly or
indirectly, from a pattern of racketeering
activity or through the <collection of an
unlawful debt . . . to use or invest, directly
or indirectly, any part of such inconme, or the
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proceeds of such inconme, in acquisition of any

interest in, or the establishment or operation

of , any enterprise .
18 U S.C 8§ 1962(a). To sustain a Section 1962(a) claim a
plaintiff mnust show that it was injured specifically by the

investnment in or use by the RICOenterprise of racketeering derived

“iI ncone.” See Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d

1406, 1411 (3d Cr. 1991). I ncome generally neans noney or at
| east sonething readily neasurable in terns of dollar market val ue.

See id.; see also Shearin v. E.F. Hutton Goup, Inc., 885 F.2d

1162, 1165 (3d G r. 1989) (stating that Section 1962(a) clai mant
must show investnment of “noney” received form pattern of
racket eering). Therefore, a plaintiff nust show that he or she
suffered injury “caused by the use or investnent of incone in the
enterprise, rather than by the predicate acts or pattern.” Rose v.
Bartle, 871 F.2d 331, 357 (3d Cr. 1989).

Plaintiffs contend that Lal nade no all egation that could
support a clai munder Section 1962(a). They point out that there
is no evidence that the Bank or Piccirilli invested any proceeds

from the alleged racketeering activity in an enterprise or that

such an investnent injured Lal. See Lightning Lube, Inc. v. Wtco
Corp., 4 F.3d 1153, 1188-89 (3d Gr. 1993). In support of its

Section 1962(a) claim Defendant contends only that he suffered
injury in the formof the Bank’s receipt of Lal’s |oan paynents.

Def endant proffered no facts that would support a connection

-16-



between this collection of |oan paynents, allegedly the result of
predi cate racketeering, and an injury “caused by the use or
i nvestnent of” this incone. Rose, 871 F.2d at 357. Thus, the
Plaintiff’s notion for summary judgnent is granted on Defendant’s
Section 1962(a) counterclaim

b. 18 US.C § 1962(b)

Section 1962(b) of the RI CO nmakes it unlawful “for any
person through a pattern of racketeering activity . . . to acquire
or maintain, directly or indirectly, any interest in or control of
any enterprise which is engaged in, or the activities of which
affect, interstate or foreign coomerce.” 18 U. S.C. § 1962(b). To
state a claim under Section 1962(b), a plaintiff nust show “a
specific nexus between control of a naned enterprise and the

al l eged racketeering activity.” Kehr Packages, 926 F.2d at 1411.

As with Section 1962(a), a plaintiff nmust show that it has been
infjured by the control of the RICO enterprise in addition to

show ng injury fromthe predicate acts thenselves. See Lightning

Lube, 4 F.3d at 1191.

In this case, the Court finds that summary judgnent is
proper on Defendant’s Section 1362(b) counterclaim The Bank did
not acquire an interest itself through the alleged racketeering
act. Even if Defendant argued that the Bank used the i ncone gai ned
fromits alleged racketeering activity to maintain thensel ves and

this mai ntenance all owed the Bank to injure Lal, this argunent has
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been repeatedly rejected by the courts. See id. at 1188, 1191
Moreover, M. Piccirilli is a loan officer and also did not gain
control of any interest in the Bank. For this reason, sunmary

judgnent is granted on Lal’s counterclains under Section 1962(Db).
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c. 18 US.C. 8§ 1962(c)

(1) Enterprise

Section 1962(c) nmakes it wunlawful for ®“any person
enpl oyed by or associated with any enterprise . . . to conduct or
participate, directly or indirectly, in the conduct of such
enterprise’s affairs through a pattern of racketeering activity.”
18 U.S.C. § 1962(c). An enterprise may be conprised of individuals
or corporations and may take the form of a legal entity or an
association in fact. See 18 U.S.C. § 1961(4). It is well
establ i shed that the defendant and the enterpri se cannot be one and
the sane entity, because an entity cannot associate with itself.

See Kehr, 926 F.2d at 1411; Banks v. WIlf, 918 F.2d 418, 421 (3d

Cr. 1990); B.F. Hrsch v. Enright Ref. Co., 751 F.2d 628 (3d Gr.

1984) .

Lal alleged the Bank as the only enterprise. See Def.’s
Am Ans. at 91 30, 33. Therefore, the Bank cannot also be a
Defendant. For this reason, the Court grants sunmary judgnent in

the Bank’s favor with respect to the Section 1362(c) counterclaim

(2) Predicate Acts

Furthernore, with respect to the Bank and M. Piccirilli,
this Court finds that summary judgnent is appropriate on the
Section 1362(c) counterclaimbecause Lal presented no evidence of
the predicate acts. Wth respect to the predicate acts,
Def endant’s RICO counterclaim alleges violations of the federal
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mai | statutes. A violation of the mail fraud statutes requires
proof of: (1) a schene or artifice to defraud; (2) use of the
mails or interstate wires in furtherance of the schenme; and (3)
participation by the defendant in the schene or artifice. See

United States v. Burks, 867 F.2d 795, 797 (3d Gr. 1989).

This Court finds that summary judgnent i s proper because
t he Defendant presented no evidence of violations of the federal
mai | statutes. The Bank and M. Piccirilli states that: “Lal could
not even clearly articulate how the Bank commtted mail and wire
fraud.” 1In response, “Dr. Lal contends that the fraudul ent schene
or pattern spanned a period of nore than two years from the
execution of the first nortgage nodification agreenent to the
present with the bank nmeking fraudulent msrepresentations in
financing, and refinancing all done in an effort to gain and
control the property hol dings of Defendant in addition to charging
excessive interest rates in excess of the agreed upon anounts.”
Beside this general statenent, Lal does not identify any evidence
in the record before the Court of predicate acts commtted by the
Bank or M. Piccirilli. Because the Plaintiff failed to produce
sufficient evidence and cannot rely on vague statenents, this Court
grants summary  j udgnent on Def endant’ s Section 1362(c)

counterclaim See Trap Rock Indus., 982 F.2d at 890 (stating that

a party opposi ng sunmary judgnent nust do nore than rest upon nere

al | egations, general denials, or vague statenents).
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4. Breach of Duty of Good Faith and Fair Dealing

Def endant al so brought a counterclaimalleging that the
Bank and M. Piccirilli breached their duty of good faith and fair
dealing. Essentially, Defendant alleges three breaches: (1) the
Bank’s failure to record the Scarlett Manor Apartnents in their
nmortgage with Dr. Lal until 1993; (2) the Bank failure to exercise
its right to assign rent proceeds once Dr. Lal indicated that he
could no | onger nmake paynents on the |oans; and (3) the Bank’s
failure to honor the alleged restructure agreenent.

Under Pennsyl vani a and Del aware | aw, ? a contract inposes
upon the parties a duty of good faith and fair dealing in the

performance and enforcenent of the contract. See Liazis v. Kosta,

Inc., 618 A 2d 450, 454 (Pa. Super. C. 1992); see al so Restatenent
(Second) of Contracts 8§ 205 (1981). The duty of good faith has
been defined as “honesty in fact in the conduct or transaction

concerned.” Soners v. Soners, 613 A 2d 1211, 1213 (Pa. Super. Ct.

1992). The obligation to act in good faith in the perfornmance of

2 This Court recogni zes that it is unclear whether a claimfor breach of
the duty of good faith and fair dealing applies to the creditor/debtor
rel ati onshi p under Pennsylvania law. Indeed, the cases in this circuit have
unani nously held that a | ender does not breach an inplied contractual duty of
good faith by adhering to the ternms of its contract with a borrower. See
Tenp-Way Corp. v. Continental Bank, 139 B.R 299, 319-20 (E.D. Pa. 1992),
aff'd mem, 981 F.2d 1248 (3d Cir. 1992); Bohmyv. Conmerce Uni on Bank of
Tenn., 794 F. Supp. 158, 163 (WD. Pa. 1992). Under Del aware |aw, however
the duty of good faith and fair dealing attaches to all contracts. See Pierce
V. International Ins. Co. of Ill., 671 A 2d 1361, 1366 (De. 1996) (“So that
the reasonabl e expectations of parties to a contract will not be defeated, we
have held that a duty of good faith and fair dealing attaches to every
contract, and this duty cannot be disclaimed.”). Nevertheless, under the
nmerits of Defendant’s counterclaim this Court finds that the summary judgnent
i s proper under either |aw
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contractual duties varies sonmewhat with the context and is
i npossible to define conpletely. See id. It is possible to
recogni ze certain strains of bad faith which include: evasion of
the spirit of the bargain; lack of diligence and sl acking off;
wllful rendering of inperfect performance; abuse of a power to
specify terns; and interference with or failure to cooperate in the
ot her party’'s performance. See id. (citing Restatenent (Second) of
Contracts 8 205 cnt. d (1981)). Absent a contract, however, there
is no breach of the duty of good faith and fair dealing. See id.

a. Failure to Record Scarlett Manor Apartnents in Mrtgage

Def endant argues that the Bank breached its duty of good
faith and fair dealing when it failed to list Scarlett Manor
Apartnments on a nortgage held as security for the | oans. The Bank
did not list Scarlett Manor Apartnents in the nortgage. Wen the
Bank added Scarlett Mnor in a nodification docunent, the Bank
failed to record this docunent until February 10, 1995. Dr. La
states that these actions caused him harm when a court appointed
agent of the property refused to pay the nortgage from the rent
proceeds because the court instructed the agent to only pay the
nort gage of perfected security |liens.

Plaintiff argues that: (1) these facts are unsupported by
the record and (2) even if they are supported by the record, Lal
suffered no harm This Court agrees with both argunents. The

court ordered the agent not to reinburse Lal for nortgage paynents
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until the apartnments were brought up to the ordi nances, not because
the property was not a perfected security interest. Furthernore,
even if Lal had to pay the nortgage “out of his own pocket” rather
than from rent proceeds through the court appointed agent, this
Court finds that Dr. Lal suffered no injury. 1In either case, La
was responsible for the nortgage on the property. Thus, summary

judgnent is proper because Lal suffered no harm

b. Failure to Exercise Right to Assign Rent Proceeds

Def endant al so argues that the Bank breached its duty of
good faith and fair dealing when it failed to exercise its right to
assign the rent proceeds fromthe Scarlett Manor Apartments. Under
a court order, the court appointed agent had authority to collect
rents from the Scarlett Mnor Apartnents until the property
conplied with the ordinances. Lal contends that, once Lal
defaul ted, the Bank should have exercised its rights under the
| oans and collect the rents at the Scarlett Manor Apartnents.

This claimis without nmerit. The |oan agreenents gave
the Bank “discretion” and “at its option” the Bank could coll ect
rents from Scarlett Manor Apartnents if Lal was in default. The
Bank properly declined to exercise this option in order to avoid
the litigation between Lal and the Borough of Kennett Square.
Def endant offered no evidence, nor made any argunents, that this

decision was made in bad faith or | acked “honesty in fact in the
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conduct or transaction concerned.” Soners, 613 A . 2d at 1213

Therefore, sunmary judgnment is proper under this argunment as well.

c. Failure to Honor Restructuring Agreenent

Def endant argues that the Bank breach its duty of good
faith and fair dealing when it failed to honor the alleged | oan
restructuring agreenent. Plaintiff responds that there is no such
contract, and therefore, there can be no corresponding i nplied duty
of good faith and fair dealing. This Court agrees.

Under Delaware or Pennsylvania law, a contract 1is
necessary to assert a breach of a duty of good faith and fair

dealing. See Glbert v. The El Paso Co., 490 A 2d 1050, 1055 (Del

Ch. 1984), aff'd, 575 A . 2d 1131 (Del. 1990); see also Creeizer V.

M d-State Bank, 560 A 2d 151, 153-54 (Pa. Super. C. 1989). This

Court already held that any all eged | oan restructuring agreenent is
barred by the parol evidence rule. Furthernore, even if there was
an alleged restructuring agreenent, this claimsinply repeats his
claimthat the Bank was liable for breach of contract in Counts I

and Il of his anended answer. See Dorn v. Stanhope Steel, Inc.

534 A 2d 798, 808 (Pa. Super. C. 1987) (noting that there can be
no i nplied covenant of good faith and fair dealing as to any matter
specifically covered by the witten contract between the parties).
Therefore, summary judgnment is proper on Defendant’s breach of good

faith and fair dealing counterclaim
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B. Default and Liability Under Loan 1 and Loan 2

Finally, having granted summary judgnent on all of
Def endant’ s counterclainms, the Court finds that summary judgnent is
proper for the Plaintiff and agai nst the Defendant on the default
of the | oans. Plaintiff submtted the |oan agreenents and an
affidavit that Dr. Lal has been in default of these |oans since
February of 1996. Under the terns of the | oans, all anounts becane
i mredi ately payable to the Bank. |Indeed, the Defendant does not
really dispute the facts surrounding his default. Therefore, the
Court grants the Plaintiff’s summary judgnent notion and enters
judgnent in favor of the Plaintiff and agai nst the Defendant in the
amount owed under Loan 1 and Loan 2.

Under the | oan agreenents, the Plaintiff is alsoentitled
to costs and attorneys’ fees in bringing this action. The
Plaintiff has twenty days fromthe date of this Order to submt
evi dence of their costs and reasonable attorneys’ fees. The Court
wll nodify the judgnent if necessary.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DELAWARE TRUST COMPANY : CViL ACTI ON
V.
AVRI T LAL and RAGENDER ARYA

V.

JOSEPH A. PI CCl RI LLI : NCS. 96-4784

FI NAL JUDGVENT

AND NOW this 30th day of Novenber, 1998, upon
consideration of the Plaintiff and Third Party Defendant’s Mtion
for Summary Judgnment, |IT IS HEREBY ORDERED that the Mtion is
GRANTED.

| T 1S FURTHER ORDERED t hat :

(1) Defendant’s counterclains, Counts |, II, Ill, IV, and
V are DI SM SSED

(2) Judgnent is ENTERED in favor of the Plaintiff and
agai nst the Defendant Lal in the anpount of $295,179.52 plus
interest from February 1996; and

(3) Plaintiff has twenty (20) days fromthe date of this
Order to petition this Court for costs and attorneys fees
i ncurred.

BY THE COURT:

HERBERT J. HUTTON, J.
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