IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A
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|
|
V. | NO. 98-932
|
BTI AMERI CAS, | NC.; |
RALPH MANAKER; |
THOVAS LACNY; and |
ANNE LI ESZ |
|

MEMORANDUM

Br oderi ck, J. Novenber 30, 1998

Plaintiff Candace Sneberger, a resident of Pennsyl vani a,
brings this diversity action against BTl Anericas, Inc. ("BTI"),
a Del aware corporation with a principal place of business in
II'linois, Ralph Manaker ("Manaker"), Thomas Lacny ("Lacny"), and
Anne Liesz ("Liesz"), all residents of Illinois, alleging breach
of contract, fraud, negligent m srepresentation, estoppel, unjust
enrichnment, defamation and violation of the Pennsyl vani a Wage
Paynment and Col |l ection Law, 43 P.S. 8§ 260.1 et seq. Manaker and
Lacny are both officers of BTI. Liesz is an enployee of BTI.
Plaintiff clains that she is entitled to receive paynents as
comm ssions on sal es she made as an enpl oyee of BTl under a valid
enpl oyment contract. |In the alternative, Plaintiff seeks to
recover these conm ssions as tort damages for fraud or negligent
m srepresentation or under quasi-contract principles of estoppel

and unjust enrichnent. Plaintiff also clains that, after she



resigned fromBTlI, she was defaned by Liesz and BTl in a neno
circulated to nunerous enpl oyees of BTI.

Presently before the Court is a notion brought by Defendants
BTI, Manaker, Lacny and Liesz to dismss Plaintiffs’ Conplaint as
to Defendants Manaker, Lacny and Liesz for |ack of personal
jurisdiction pursuant to Fed. R Cv. P. 12(b)(2) and to dismss
Counts IIl, 1V, V, VI, and VII of Plaintiff's anmended conpl ai nt
for failure to state a clai mupon which relief can be granted
pursuant to Fed. R CGv. P. 12(b)(6). BTl is not contesting this
Court's jurisdiction. Plaintiff has filed a response thereto and
Defendants' filed a reply.

For the reasons stated bel ow, Defendants’ notion to dism ss
for lack of jurisdiction will be granted as to Defendants
Manaker, Lacny and Liesz in that Plaintiff has failed to
denonstrate that any of these Defendants, in their individual
capacities, has sufficient contacts wth the Commonweal t h of
Pennsyl vania to allow this Court to exercise persona

jurisdiction over them Defendants' notion to dismss for

failure to state a clai mupon which relief may be granted wll be
denied as to Counts IIIl, IV, V,VI, and VI| of Plaintiff's anmended
conpl ai nt.

Normal Iy, "[w] here a court is asked to rule on a conbination
of Rule 12 defenses, it should pass on the jurisdictional issues

first." Friedman v. Israel Labour Party, 957 F. Supp. 701, 706

(E.D. Pa. 1997) (citing 5A Charles Alan Wight & Arthur R
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MIler, Federal Practice and Procedure 8§ 1351 (1987)). See also

Gusto v. Ashland Chem cal Co., 994 F. Supp. 587 (E.D. Pa. 1998).

The Court will therefore address Defendants' 12(b)(2) clains

first.

Personal Jurisdiction

A defendant's challenge to a court's personal jurisdiction
i nposes on the plaintiff the burden of comng forward with facts,
by affidavit or otherw se, establishing with reasonabl e
particularity sufficient contacts between the defendant and the

forumstate to support jurisdiction. Carteret Savings Bank v.

Shushan, 954 F.2d 141, 146 (3d Cr. 1991); Tine Share Vacation

Club v. Atlantic Resorts, Ltd., 735 F.2d 61, 63 (3d Cr. 1984);

Conpagni e Des Bauxites de Quinea v. Insurance Conpany of N.

Anerica, et al., 651 F.2d 877, 880 (3d Cr. 1981). Any disputed

facts nust be construed in favor of the Plaintiff. Carteret, 924
F.2d at 142, n.2.

Absent a federal statute to the contrary, District Courts
are authorized to exercise personal jurisdiction over non-
residents to the extent perm ssible under the Iaw of the state in
which the District Court is located. Fed. R Gv. P. 4(e)(1).

See Pennzoil Products Co. v. Colelli & Assoc., Inc., 149 F. 3d

197,200 (3d Cr. 1998). The Pennsylvania |long armstatute, 41
Pa. Cons. Stat. Ann. 8 5322(b), allows a court to exercise

jurisdiction over non-residents "to the fullest extent permtted



by the Constitution of the United States and may be based on the
nost m ni nrum contact wth this Cormonweal th al |l owed under the
constitution of the United States." The reach of the

Pennsyl vania long armstatute is thus co-extensive with the due
process clause of the federal Constitution. Pennzoil, 149 F.3d

at 200; Vetrotex Certainteed Corporation v. Consolidated Fiber

G ass Products Conpany, 75 F.3d 147, 150 (3d G r. 1996); Doll ar

Savi ngs Bank v. First Security Bank of Utah, N A , 746 F.2d 208

(3d Gr. 1984); Tine Share Vacation Cub v. Atlantic Resorts,

Ltd., 735 F.2d 61, 63 (3d Cir. 1984). This Court's inquiry into
personal jurisdiction is thus an inquiry into the constitutional

propriety of the exercise of jurisdiction. Renner v. Lanard Toys

Ltd., 33 F.3d 277,279 (3d Cir. 1994); Max Daetwler Corp. V.

Mever, 762 F.2d 290 (3d Gir. 1985).

"The due process |limt to the exercise of personal
jurisdiction [over an out-of-state defendant] is defined by a
two-prong test." \Vetrotex, 75 F.3d at 150. First, the defendant
must have constitutionally sufficient "m ninmumcontacts”" with the

forum Burger King Corp. v. Rudzewicz, 471 U S. 462, 474 (1985).

The Court nust exam ne "the relationship anong the forum the

defendant and the litigation," Shaffer v. Heitner, 433 U S. 186,

204 (1977), to "determ ne whether the defendant has 'purposefully
directed' its activities toward residents of the forum

Vetrotex, 75 F.3d at 150 (quoting Burger King, 471 U S. at 472).

A defendant nust take sone act to "purposefully avail itself of

the privilege of conducting activities within the forum state,
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t hus invoking the benefits and protections of its laws."” Hanson
v. Deckla, 357 U S. 235, 253 (1958). Second, once m ninmm
contacts are shown, the Court may exercise jurisdiction when it
determnes, "in its discretion, that to do so would conport with
"traditional notions of fair play and substantial justice.'"

Vetrotex, 75 F.3d at 150-151 (quoting International Shoe Co. v.

Washi ngton, 326 U.S. 310, 316 (1945)).

A Court's exercise of personal jurisdiction over a non-
resi dent defendant may be either general or specific. Dol | ar

Savi ngs Bank, 746 F.2d at 211. "General jurisdiction may be

i nvoked when the claimdoes not "arise out of or is unrelated to

the defendant's contact with the forum"'" Carteret Savi ngs Bank

FA v. Shushan, 954 F.2d 141 (3d GCr. 1992) citing Dollar Savings

Bank, 746 F.2d at 211. To establish general jurisdiction the
def endant nust have had continuous and substantial contacts with
the jurisdiction. Pennzoil, 149 F.3d at 200. Specific
jurisdiction, by contrast, is "invoked when the claimis related
to or arises out of the defendant's contacts with the forum™

Dol | ar Savi ngs Bank, 746 F.2d at 211.

In the instant case, Plaintiff acknow edges that this Court
does not have general jurisdiction over the individual
defendants. See Plaintiff's Menorandum of Law in Opposition to
Def endants' Motion to Dismss (Docunent No. 8) at 5-6. The Court
will, therefore, only address whether or not this Court has

speci fic personal jurisdiction over each individual defendant.



A Def endant s Manaker and Lacny

Plaintiff's anended conpl ai nt nmakes the follow ng clains
agai nst Defendants Manaker and Lacny in their individual
capacities: violation of the Pennsylvania Wage Paynent and
Collection Law, 43 P.S. 8 260.1 et seq. (Count 1), fraud (Count
I11), and negligent m srepresentation (Count 1V). Specifically,
Plaintiff alleges that she entered into a contract with BTI
t hrough negotiati ons with Manaker and Lacny and that BTl has now
breached that contract by not paying her the conm ssions to which
she clains she was entitled. Plaintiff's anmended conpl ai nt
al l eges that Manaker and Lacny are individually liable as
enpl oyers under the Pennsylvani a Wage Paynent and Col | ecti on Law.
Plaintiff also clains that Manaker and Lacny are individually
liable to her in tort for statenents they nade to her which
i nduced her to continue her enploynent with BTI.

At the time of Plaintiff's enploynent, both Manaker and
Lacny were officers of BTlI. According to the allegations of
Plaintiff's anmended conplaint and the letter agreenents attached
thereto, in February, 1997 Lacny and Manaker entered into
negotiations with Plaintiff regarding her continued enpl oynent
with BTI. Plaintiff's clains in this matter arise out of the
representations which allegedly were made to her during these
negoti ati ons.

Ceneral ly, under the "fiduciary shield doctrine," a court
does not have personal jurisdiction over an individual defendant

whose only contacts with the forum have been as an officer or
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agent of a corporation. See Elbeco Inc. v. Estrella de Plato,

Corp., 989 F. Supp. 669, 676 (E.D. Pa. 1997); Aircraft Guaranty

Corp. v. Strato-Lift, Inc., 974 F. Supp. 468, 474 (E.D. Pa.
1997); TJS Brokerage & Co. v. Mahoney, 940 F. Supp. 784, 789

(E.D. Pa. 1996); Goss v. Schnepper, 62 B.R 323, 327 (E. D. Pa.

1986) (finding no personal jurisdiction over corporate officer
who canme to Pennsyl vania to negotiate and sign contract when the
contract was signed in his official, not individual capacity);

Martin v. Sturm Ruger & Co, Inc., 548 F. Supp. 1, 2 (E. D Pa.

1981) (holding that to establish personal jurisdiction over an
i ndi vi dual defendant plaintiff nust denonstrate that the
def endant did business within the state on his own behal f rather

t han on behalf of the corporation); Stop-A-Flat Corp. v. Electra

Start of M chigan, 507 F. Supp. 647, 651 (E.D. Pa. 1981)

(finding no jurisdiction over corporate president whose only
contacts with the state were in connection with the breached
di stri butorshi p agreenent and where there was no suggestion that
the defendant's all egedly defamatory remarks were nade by him as
an individual).

As an initial matter, the Court notes that the nere fact
t hat Manaker and Lacny may be personally |iable as enpl oyers
under the Pennsyl vania Wage Paynent and Col | ecti on Law does not
automatically give this Court jurisdiction over them absent a
showi ng by Plaintiff that the defendants have the requisite

m ni mum cont act s. Central Pa. Teansters Pension Fund v. Burten,

634 F. Supp. 128, 131-32 (E.D. Pa. 1986). Therefore, the Court
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wi || exam ne whether or not Manaker and Lacny were acting in
their individual or corporate capacities at the tinme they
undertook the acts alleged in Plaintiff's anmended conpl ai nt.

Lacny's affidavit states that he visits Pennsyl vania very
i nfrequently on business, that his contact with Pennsyl vani a has
been imted to periodic phone calls with Plaintiff and
custoners, and that all contacts that he has had with
Pennsyl vania occurred in his capacity as an officer of BTI.
Affidavit of Thomas Lacny (Docunent No. 5, Exhibit A at 97 10-
14. Manaker's affidavit states that he has never conducted
busi ness on a personal basis in Pennsylvania, that he visits
Pennsyl vani a i nfrequently but that he has traveled to
Pennsyl vani a once to visit custoners since 1995 and he has had
dinner with Plaintiff in Philadel phia one tinme, that he nmakes a
few phone calls a year to Pennsylvania and that all of the
contacts that he has had with Pennsyl vani a, including neeting
with Plaintiff, occurred in his capacity as an officer of BTI.
Affidavit of Ral ph Manaker (Docunment No. 5, Exhibit C at 11 6,
10-15.

Plaintiff's affidavit is inconsistent with these statenents
by Manaker and Lacny largely in terns of the frequency of the
correspondence she had with them Plaintiff's affidavit states
t hat she had negotiations with Manaker and Lacny in February,
1997 whi ch took place through "voi cemail nessages, letters and

facsimles" sent to and fromBTI's offices and Plaintiff's



offices in Pennsylvania. Affidavit of Candace L. Sneberger
(Docunent No. 8, Exhibit A at § 7. Plaintiff also states that
during her enploynent with BTl she maintained regul ar

comruni cati ons with Manaker and Lacny regardi ng her sales
transactions and received regular facsimles and packages from
them 1dat 91 9. Finally, Plaintiff states that Lacny visited
sout heastern Pennsylvania at |east twice in 1996 and 1997 to neke
sal es presentations to a client and Manaker visited Pennsyl vani a
in February 1997 to neet with her to di scuss business matters,

i ncl udi ng her enploynent with BTI. |d.

Plaintiff has brought forth no evidence that either Mnaker
or Lacny was acting in an individual capacity during any of their
contacts with Pennsylvania. The negotiations that took place
between Plaintiff and Defendants concerned the terns of
Plaintiff's enploynent with BTI. Al of the contacts wth Lacny
and Manaker that Plaintiff refers to her in affidavit concern her
enpl oyment with BTlI. There has al so been no evidence presented
by Plaintiff that there is any other basis for this Court to
exerci se jurisdiction over Manaker and Lacny. Plaintiff has
brought forth no evidence that Lacny or Mnaker had any ot her
contacts wi th Pennsylvania on which this Court could base
personal jurisdiction. Therefore, the Court finds that based
upon the affidavits of Plaintiff, Manaker and Lacny, the only
constitutionally-significant contacts Manaker and Lacny had with

Pennsyl vani a occurred in their roles as officers of the



cor poration.
The Court recogni zes that sone courts have adopted an
exception to the fiduciary shield doctrine when the corporate

officer is involved is tortious conduct. See Donner v. Tans-

Wtmark Music Library, Inc., 480 F. Supp. 1229, 1233-34 (E. D. Pa.

1979). Corporate officers can be held personally liable for
tortious conduct of the corporation if they "personally took part
in the comm ssion of the tort, or if they specifically directed
ot her officers, agents or enployees of the corporation to conmt

the act." Donner, 480 F. Supp. at 1233 (citing Donsco, Inc. v.

Casper Corp., 587 F.2d 602, 606 (3d Cir. 1978); Zubik v. Zubik,
384 F.2d 267, 275 (3d Cir. 1967), cert. denied, 390 U S. 988
(1968)). Courts recognizing such an exception have reasoned t hat
permtting personal jurisdiction in these circunstances is

necessary to prevent the corporate defendant fromusing a

corporate shield to protect hinself fromsuit. El beco, 989 F.
Supp. at 676. In deciding whether or not a corporate officer
wi |l be subject to personal jurisdiction, the follow ng factors

are used: the defendant's "role in the corporate structure, the
quality of the officer's contacts, and the extent and nature of
the officer's participation in the alleged tortious conduct."
El beco, 989 F. Supp. at 676 (internal quotations omtted).

Wt hout deciding whether or not such an exception to the
fiduciary shield doctrine is appropriate, this Court notes that
Plaintiff's tort allegations agai nst Manaker and Lacny are

essentially that they engaged in contract negotiations wth her
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on behalf of BTl and that she relied on the statenents they nade
and conti nued her enploynent with BTI. Defendants, in their
notion to dism ss, concede the existence of a valid enpl oynent
contract. This Court will not subject Manaker and Lacny to
personal jurisdiction based on tort allegations that are
substantially the same as Plaintiff's breach of contract

al | egati ons when there is no indication that any statenents nade
to Plaintiff by Lacny and Manaker were made in their individual
capacities or that the statenents were nmade for any reason ot her
than to negotiate the terns of Plaintiff's continuing enpl oynent
wth BTI.

Therefore, the Court finds that Plaintiff has failed to neet
her burden of establishing with reasonable particularity
sufficient contacts between Defendants Manaker and Lacny and the
forumstate to support jurisdiction. Accordingly, the Court wll
grant the notion to dism ss pursuant to Fed. R CGv. P. 12(b)(2)

as to Defendants Manaker and Lacny.

B. Def endant Liesz

Plaintiff's anmended conpl aint all eges a clai magai nst
Def endant Liesz for defamation. Count VII of Plaintiff's anended
conplaint alleges that shortly after Plaintiff term nated her
enpl oyment with BTI, Liesz, who was then enpl oyed by BTl in the
strategi c devel opment departnment, circulated a nenorandum on her

own behal f and on behal f of BTl which defanmed Plaintiff. The

11



menor andum a copy of which is attached to Defendants' notion to
di smss as Exhibit E (Docunment No. 5), indicates that it was sent
to eighteen addressees. Plaintiff's conplaint alleges that the
named i ndividuals were enpl oyees of BTlI. However, Plaintiff, in
the affidavit she has submtted in support of her opposition to
Def endants' notion, states that she has "personal know edge t hat
the defamatory matter contained in the nmenorandum of Ms. Liesz
has been published to persons not |isted as addressees on the
menorandum " Affidavit of Candace L. Sneberger (Docunent No. 8,
Exhibit A) at § 13. Plaintiff does not elaborate on the identity
of these other persons.

Plaintiff does not allege that this Court nmay exercise
jurisdiction over Liesz apart from Liesz's conduct in making and
publishing the allegedly defamatory statenent about Plaintiff.
An affidavit submtted by Liesz states, inter alia, that she is
a resident of Illinois who has never resided in Pennsylvani a,
owned property in Pennsylvania, or conducted business in
Pennsyl vani a, either on a personal basis or through her
enpl oynent with BTlI. Affidavit of Anne Liesz (Docunent No. 5,
Exhibit B). Plaintiff has not cone forward with any evidence to
di spute Liesz' testinony nor has Plaintiff brought forth any
evi dence that Liesz has had any other contacts with the forum
apart fromthe distribution of the March 2, 1998 nenorandum

whi ch coul d support an exercise of this Court's jurisdiction.

12



Rat her, Plaintiff suggests that the single act of
di stributing a nmenorandumto enpl oyees of BTl fromBTI's office
inlllinois is sufficient for this Court to exercise jurisdiction
over Liesz. Plaintiff has not offered any evidence that the
al | egedly defamat ory nmenorandum was directed at Pennsyl vania or
that any of the enployees that Liesz addressed it to were in
Pennsyl vania. Plaintiff's conplaint does not even allege that
t he menmorandum was in fact even ever received by anyone in
Pennsyl vania or that she, in fact, suffered any danmage to her
reputation in Pennsylvania. Even Plaintiff's affidavit only
states that "the allegations of dishonesty and unprofessionalism
contained in the nenorandum from Ms. Liesz could readily lead to
significant harmto ny reputation in the business conmmunity,
i ncluding those clients, conpetitors and suppliers |ocated in
sout heastern Pennsylvania." Affidavit of Candace L. Sneberger
(Docunment No. 8, Exhibit A at T 13.

The Court finds that the evidence presented by Plaintiff is

therefore distinguishable fromthe situation in Calder v. Jones,

465 U. S. 783 (1984), where the United States Suprene Court held
that it was proper for a court in California to exercise personal
jurisdiction over two Florida nen who had witten an all egedly
defamatory article that was published in a newspaper whose

| argest circulation was in California. The Court in Calder noted

that "[t]he allegedly libelous story concerned the California

13



activities of a California resident. . . . [T]he brunt of the
harm in terns of both the respondent’'s enotional distress and
the injury to her professional reputation, was suffered in
California. In sum California is the focal point both of the
story and of the harmsuffered."” Calder, 465 U S. at 788-89.

In this case, Plaintiff has not proven that Liesz nust have
or should have known that the allegedly defamatory nenorandum
"would end up in Pennsylvania [or] that its effects could be felt
in Pennsylvania." Gusto, 994 F. Supp. at 592. The Court finds
that Liesz's contacts with the forumwere not sufficient so that
she "shoul d reasonably anticipate being hailed into court” in

Pennsyl vania. Worl dw de Vol kswagen Corp. v. Wodson, 444 U. S.

286, 287 (1990). Therefore, the Court finds that Plaintiff has
failed to neet her burden establishing with reasonabl e

particularity sufficient contacts between Defendant Liesz and the

forumstate to support jurisdiction. Accordingly, the Court wll
grant the notion to dismss pursuant to Fed. R Gv. P. 12(b)(2)

as to Defendant Liesz.

1. Mtion to Dismss Pursuant to Fed. R G v. Pro. 12(b)(6)
Havi ng di sm ssed the individual defendants for |ack of

personal jurisdiction, the Court nust now consi der Defendant

BTl's motion to dismiss Counts |11, 1V, V, VI, and VIl of

Plaintiff's anended conplaint for failure to state a cl ai mupon

14



which relief can be granted.

In deciding a notion to dismss pursuant to Federal Rule of
Cvil Procedure 12(b)(6) the Court "'primarily considers that
allegations in the conplaint, although matters of public record,
orders, itens appearing in the record of the case and exhibits
attached to the conplaint may al so be taken into account."'"

Gusto v. Ashland Chem cal Co., 994 F. Supp. 587, 592 (E. D. Pa.

1998) (quoting 5A Charles A. Wight & Arthur R Ml er, Federal

Practice and Procedure, Civil 2d 8 1357 (1990); see also Chester

County Internediate Unit v. Penna. Blue Shield, 896 F.2d 808, 812

(3d Cir. 1990). The Court mnust accept as true the facts as
alleged in Plaintiff's conplaint and nust "draw all reasonable
i nferences fromthose facts in the light nost favorable to the

plaintiff." Gusto, 994 F. Supp. at 592-93; Markowtz v.

Nort heast Land Co., 906 F.2d 100, 103 (3d G r. 1990).

A Counts Ill and IV: Fraud and Negligent M srepresentation
Count 11l of Plaintiff's conplaint alleges that Manaker and

Lacny nade representations to her on behalf of BTI, that the

def endants knew the statenents to be false at the tine they were

made, that the statenents were nmade with the intent to induce

Plaintiff to continue her enploynment with BTI, and that Plaintiff

relied on these representations to her detrinent. Under Rule

9(b) of the Federal Rules of Cvil Procedure, allegations of

15



fraud nust be stated "with particularity.” The Court finds that
the allegations in Plaintiff's conplaint are pled with sufficient
particularity to survive a notion to dism ss under Federal Rule
of Gvil Procedure 12(b)(6).

Plaintiff also alleges in Count IIl that the defendants
acted "knowingly, wllfully and in conscious disregard" of
Plaintiff's rights, entitling her to punitive damages. Punitive
damages in a fraud action may be maintai ned when the plaintiff
proves malice or wanton di sregard by the defendant. Casper V.

Cunard Line, Ltd., 560 F. Supp. 240 (E.D. Pa. 1983). A claimfor

punitive damages may be di sm ssed pretrial where the all egations
of the conplaint do not denonstrate that the defendants had the

requi site mental state. Carlson v. Arnot-QOgden Menorial Hosp.

918 F.2d 411, 417 (3d Cr. 1990). Here, Plaintiff has alleged
that Defendants acted wilfully and in disregard of her rights.
The Court finds, therefore, that Plaintiff has properly pled a
cause of action for punitive danmages in her fraud count.

BTl does not allege that Count |V does not properly allege a
claimfor fraudulent m srepresentation. Rather, BTl alleges that
Plaintiff is precluded fromrecovering on the fraud and negli gent
m srepresentation cl ains under the "econom c | oss doctrine." The
econonic | oss doctrine prevents a plaintiff fromrecovering in
tort econonic | osses which are otherw se covered by a contract.

See Duquesne Light Co. v. Westinghouse Elec. Corp., 66 F.3d 604,
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620 (3d Gr. 1995). The doctrine is "designed to 'maintain[] the
separate spheres of the law of contract and tort." [d. (quoting

New York State Elec. & Gas Corp. v. Westinghouse Elec. Corp., 564

A 2d 919, 925 (Pa. Super. 1989) (en banc)). The doctrine applies
to negligent msrepresentation as well as other types of tort

claims. See Eagle Traffic Control v. Addco, 882 F. Supp. 417,

419 (E.D. Pa. 1995).

Therefore, if a valid contract exists between Plaintiff and
BTl then Plaintiff will be precluded fromrecovering on her fraud
and negligent m srepresentation clains under the econom c | oss
doctrine. However, at this stage of the litigation, Plaintiff is
permtted to plead causes of action in the alternative under
Federal Rule of G vil Procedure 8(e)(2). Rule 8(e)(2) states in
relevant part: "A party may set forth two or nore statenents of
a claimor defense alternatively or hypothetically, either in one
count or defense or in separate counts or defenses....A party may
al so state as many separate clains or defenses as the party has
regardl ess of consistency...." Fed. R Cv. Pro. 8(e)(2).

Since Plaintiff has properly alleged fraud in Count Ill and
negligent m srepresentation in Count IV, Plaintiff's clains will
not be barred, at this stage of the litigation, by the fact that
she has el sewhere all eged the existence of a valid contract
which, if proved, would bar her recovery under these clains.

Therefore, the Court will deny BTlI's notion to dism ss pursuant

17



to Federal Rule of Civil Procedure 12(b)(6) as to Counts IIl and

|V of Plaintiff's anmended conpl ai nt.

B. Count V: Estoppel

Plaintiff does not specify in her anmended conpl ai nt whet her
her claimis for prom ssory or equitable estoppel. In
Plaintiff's menorandumin opposition to BTI's notion to dismss,
she states her claimas one of equitable estoppel. However, the
el ements of estoppel that she lists in her nenorandum are those
for prom ssory estoppel and the authority she cites refers to the
el ements of a prom ssory estoppel claimas well. Docunent 8 at
17.

If this Court construes Count V as pleading a claimof
equi t abl e estoppel, Count V nust be dism ssed. "Equitable
estoppel is not a separate cause of action. It may be raised
either as an affirmative defense or as grounds to prevent the

defendant fromraising a particular defense." Carlson v. Arnot-

Ogden Menorial Hosp., 918 F.2d 411, 416 (3d Cr. 1990).

Prom ssory estoppel, however, can be a separate cause of
action. Carlson, 411 F.2d at 416. |In order to prevail on a
claimfor prom ssory estoppel, a plaintiff nust show that the
def endant nade a promise to the plaintiff that was designed to
i nduced reliance by the plaintiff, that the plaintiff did in fact

rely on this promse, and that, as a result of this reliance, the

18



plaintiff suffered damages so that injustice can only be avoi ded
by enforcing defendant's promse. Carlson, 411 F.2d at 416. The
Court finds that Count V of Plaintiff's conplaint properly pleads
all of the elenents of a claimof prom ssory estoppel.

Therefore, this Court wll construe, for the purposes of
resolving the instant notion to dismss, Count V of Plaintiff's
anended conplaint as a claimunder prom ssory estoppel.

Markowtz v. Northeast Land Co., 906 F.2d 100, 103 (3d G r. 1990)

(holding that in deciding a notion to dism ss under 12(b)(6) al

i nferences should be drawn in favor of the Plaintiff and
dismssal "is |limted to those instances where it is certain that
no relief could be granted under any set of facts that could be
proved.").

BTl argues that, even if Plaintiff is found to have pled a
claimfor prom ssory estoppel, Plaintiff cannot recover under
prom ssory estoppel because a valid contract exists. Because
prom ssory estoppel is a quasi-contract equitable renedy, it is
generally "invoked in situations where the formal requirenents of
contract formati on have not been satisfied and where justice
woul d be served by enforcing a promse." Carlson, 411 F.2d at
416. Therefore, when the parties have fornmed an enforceabl e
contract, "relief under a prom ssory estoppel claimis
unwarranted. " 1d.

However, as discussed above, Plaintiff is permtted, at this

19



stage of the litigation, to plead causes of action in the
alternative under Federal Rules of G vil Procedure 8(e)(2).
Therefore, this Court wll deny BTl's notion to dismss Count V
of Plaintiff's anmended conplaint for failure to state a claimon

which relief may be granted.

C. Count VI: Unjust Enrichnent
Unjust enrichnment is a quasi-contract renedy created to
conpensate the plaintiff where the defendant has received a

benefit to which he is not entitled. See Schenck v. K E. David,

Ltd., 666 A 2d 327, 328-29 (Pa. Super. 1995) all ocatur deni ed,
676 A 2d 1200 (Pa. 1996). BTl does not allege that Plaintiff has
failed to properly plead the elenents of a claimfor unjust
enrichnment. Rather, BTl alleges that Plaintiff cannot recover in
unj ust enrichnent because a valid contract exists. Because

unjust enrichnent is a quasi-contract equitable renmedy, "no
inplied-in-fact contract can be found when [] the parties have an

express agreenent dealing with the sane subject.” Mtter of Penn

Cent. Transp. Co., 831 F.2d 1221, 1229 (3d G r. 1987).

However, as discussed above, Plaintiff is permtted at this
stage of the litigation to plead causes of action in the
alternative under Federal Rule of Civil Procedure 8(e)(2).
Therefore, the Court will deny BTlI's notion to dism ss Count VI

of Plaintiff's anmended conpl ai nt pursuant to Federal Rule of
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Cvil Procedure 12(b)(6).

D. Count WVII: Def amat i on

Plaintiff's conplaint alleges that she was defaned by a
menor andum sent by Defendant Liesz, on behalf of BTI, to eighteen
nanmed BTl enployees and that, as a result of these false
statenents, she suffered harmto her business and prof essi onal
reputation. BTl does not contest that Plaintiff's anended
conplaint properly alleges all the elenents of a claimfor
defamation. Rather, BTl argues that Plaintiff's claimfor
def amati on nust be di sm ssed because the all egedly defanmatory
statenent was privil eged.

"I'n Pennsylvania, a conditional privilege "applies to
private conmmuni cati ons anong enpl oyers regardi ng di scharge and

di sci pli ne. Gusto v. Ashland Chem cal Co., 994 F. Supp. 587,

593 (E.D. Pa. 1998) (quoting Daywalt v. Montgonmery Hospital, 573

A 2d 1116, 1118 (Pa. Super. 1990). A conditional privilege
applies when "the circunstances are such as to | ead any one of
several persons having a common interest in a particul ar subject
matter correctly or reasonably to believe that facts exist which
anot her sharing such common interest is entitled to know." Burns

v. Supermarkets Gen. Corp., 615 F. Supp. 154, 158 (E.D. Pa.

1985). The privilege nay be | ost where the defendant is

notivated by spite or ill will, Canpbell v. Wllmark Serv.
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System Inc., 123 F.2d 204, 207 (3d Cir. 1941), where the
communi cation was nmade for "an inproper notive, in an inproper
manner, or was not based on reasonabl e or probable cause,"”

Krochalis v. Insurance Co. of NN Am, 629 F. Supp. 1360, 1366

(E.D. Pa. 1985), or where the statenent is false and the
def endant acts with reckless disregard as to the truth or falsity

of the statenent. Smth v. Geyhound Lines, Inc., 614 F. Supp.

558, 562 (E.D. Pa. 1984). An enployer's privilege to publish
i nformati on about an enployee's term nation may al so be lost if
the information is "di ssem nated beyond the circle of those who

reasonably need to know...." Mmah v. Al bert Einstein Mdical

Cr., 978 F. Supp. 621. 634 (E.D. Pa. 1997).

The Court need not decide at this juncture whether or not
the allegedly defamatory statenent in this case was conditionally
privileged. Plaintiff's anmended conpl aint alleges that the
statenents contained in the nenorandum were fal se and that they
were made with reckless disregard for the truth of the
statenents. At this stage of the proceedings, the Court nust
accept the allegations of Plaintiff's conplaint as true. G usto,
994 F. Supp. at 593. Therefore, there remains a question as to
whet her or not the statenent was conditionally privileged and
whet her or not that privilege was abused. For the foregoing
reasons, the Court will deny BTI's notion to dismss Count VII of

Plaintiff's anended conpl ai nt pursuant to Federal Rule of G vil

22



Procedure 12(b)(6) for failure to state a clai mupon which relief
can be granted.

An appropriate Order foll ows.
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