IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DUANE E. FREEMAN : CIVIL ACTI ON
V.
ALEXI S HERVAN, et al. NO. 98-2649

VEMORANDUM AND FI NAL JUDGVENT

HUTTON, J. Novenmber 24, 1998

Presently before the Court are Defendant’s Mdtion to
Dismss or, in the Alternative, for Sunmary Judgnent (Docket No.
5), Plaintiff’s response thereto (Docket No. 6), Plaintiff’s
addendumto that response(Docket No. 8), and Plaintiff’s Enmergency
Motion for a Ruling on Summary Judgnment (Docket No. 9). For the
reasons stated below, the Defendant’s notion is GRANTED and
Plaintiff’s Conplaint is dismssed wth prejudice pursuant to
Federal Rule of G vil Procedure 12(b)(1) for |lack of subject matter

jurisdiction.

. BACKGROUND

On May 22, 1998, Plaintiff Duane E. Freeman (“Freeman” or
the “Plaintiff”) brought this action agai nst Defendants Alexis T.
Her man, Secretary of Labor, United States Departnent of Labor
(“Secretary”) and O fice of Wrkers’ Conpensati on Prograns (“OACP,”
and collectively as “Defendants”) alleging violations of the

Federal Enpl oyees’ Conpensation Act Title V, 5 U S C § 8123(d)



(1994) (“FECA’). In his conplaint, Freeman all eges, in substance,
that the Defendants wongfully termnated his disability
conpensati on benefits, and seeks an order requiring the Defendants
to reinstate those benefits.

Freeman was a letter carrier enployed by the United
States Postal Service between 1985 and Cctober 1990. On Cctober
18, 1990, he filed a Notice of Traumatic Injury with the United
St at es Departnent of Labor, O fice of Wirkers’ Conpensati on Program
(“ONCP"). Freeman expl ained that he had been severely injured in
an enploynent-related notor vehicle accident that sanme day. On
Decenber 11, 1990, Freenman filed a C ai mfor Conpensati on under the
FECA based on the COctober 18, 1990 injury. On Decenber 14, 1990,
the claimwas accepted by OANCP for |unbar strain and conpensati on
was paid for total tenporary disability.

Bet ween March 1991 and Novenber 1993, several physicians
exam ned Freeman, each who gave differing opinions as to the
Plaintiff’s physical condition. Because of the conflict in nedical
opi nions, OANCP first referred Freeman to Dr. Mark Zi nmmernman, and
then to Dr. Mchael Gkin for an inpartial exam nation.

In his report of January 12, 1994, Dr. in noted a
di scordance bet ween Freeman’ s subj ective conpl ai ns and hi s physi cal
condition upon exam nation. Dr. in concluded that physical
effects of the Freeman’s injury were not present and that “sone
psychol ogi cal and functional conmponents” were present. Based on

Dr. kin's assessnment that “psychol ogi cal and functional



conponents” were present, ONCP referred the Plaintiff to
psychiatrist Dr. Perry Berman for a psychol ogi cal evaluation. By
letter dated February 17, 1994, OACP advised the claimant of an
appoi ntment scheduled for March 9, 1994 with Dr. Berman. The
|l etter advised Freeman that failure to keep the appoi ntnent coul d
result in suspension of his conpensation benefits under 5 U S.C. 8§
8123(a).

Freeman failed to appear for the March 9, 1994,
appoi ntnment. Accordingly, ONCP wote to Freeman on March 11, 1994,
agai n advi sing of a potential suspension of benefits under 5 U S. C
§ 8123(a) and giving himthirty (30) days to present a valid reason
for failing to keep the schedul ed appoi ntnent. In an undated
letter, Freeman wote to OANCP stating that the agency had “no
right” to schedul e an appointnent for himwith a psychiatrist. On
July 22, 1994, OANCP notified Freeman of another appointnent wth
Dr. Berman scheduled for August 10, 1994, and reiterated the
consequences provided under 5 U S C 8§ 8123(d) for failure to
submt to keep or submt to a nedical exam nation.

On July 29, 1994, Freeman wote to OACP questi oni ng why
the examnation by Dr. Berman was necessary. ONCP responded to
Freeman’s |l etter on August 5, 1994, inform ng himthat he had been
referred to Dr. Berman because of Dr. Ckin's opinion that there
were functional and psychol ogical conmponents to Freeman’s
condition. In letters dated August 8, 1994, and August 9, 1994,

Freeman expressed his disagreement with OMP s referral to Dr.



Ber man. Freeman failed to appear for the August 10, 1994,
appointment with Dr. Berman. On August 11, 1994, OACP again wote
to Freeman regarding his failure to attend the schedul ed
exam nation with Dr. Berman. The agency rem nded Freeman of the
provisions of 5 U S C § 8123, and advised him of his right to
provi de reasons for his failure to attend.

On Sept enber 28, 1994, the District Ofice of ONCP i ssued
a deci si on suspendi ng Freenan’ s conpensati on benefits i n accordance
with § 8123(d). On June 12, 1995, ONCP's Ofice of Hearings and
Review affirmed the District Ofice s suspension of conpensation
benefits under § 8123. Freeman appealed this decision to the
Enpl oyees’ Conpensati on Appeal s Board (“ECAB’), however, the appeal
was unsuccessful. Consequently, the Plaintiff filed the instant
action against the Defendants asserting violation of 5 U S C 8§
8123(d), for which he seeks an order reversing the suspension of
his right to paynent of conpensation pursuant to 5 US C 8§
8128(a), 20 C F.R 88 10.138(b)(1)(l) and (ii).

On August 4, 1998, Defendant Secretary filed a Motion to
Dismss pursuant to Rule 12(b)(1) of the Federal Rules of Civil
Procedure for |ack of subject matter jurisdiction and pursuant to
Rule 12(b)(6) of the Federal Rules of Cvil Procedure for failure
to state a claim upon which relief can be granted or, in the
alternative, for Summary Judgnent pursuant to Rule 56(c) of the
Federal Rules of Civil Procedure. On August 14, 1998, the

Plaintiff filed an Answer in Qpposition to this Motion. The



Plaintiff also filed an Addendumto that Answer on August 17, 1998.
On Novenber 9, 1998, the Plaintiff filed an Enmergency Mdtion for a

Rul i ng on Sunmary Judgnent.

1. STANDARD OF REVI EW

The Secretary has noved to dismss or, in the
alternative, for summary judgnent. The Secretary’ s dispositive
chal | enges, however, relate to whether this court has subject
matter jurisdiction over this action. Lack of subject matter
jurisdiction should be raised and adjudicated by a notion to
dism ss, wunder Rule 12(b)(1) of the Federal Rules of GCvil

Procedure, not a notion for sunmary judgnent. Sol onon v. Sol onon,

516 F.2d 1018, 1027 (3d CGr. 1975) (citing Fed. R GCv. P.
12(h) (13)). On a Rule 12(b)(1) motion to dismiss for |ack of
subject matter jurisdiction, the court determ nes whether it has
authority or conpetence to hear and decide the case, whereas a
notion for summary judgnent goes to the nerits of the action, See
5C Wight & A MIller, Federal Practice and Procedure, 8 1350 at
543, 547.

I n deci di ng whet her there is subject matter jurisdiction,
affidavits and other matters outside the pleadings nmay be

consi dered. See Mortenson v. First Federal Savings and Loan Ass'n,

549 F.2d 884, 891 (3d Gir. 1977); 5 C Wight & AL MIller, Federal
Practice and Procedure, 8§ 1350 at 549-50. As the Third Grcuit
stated in Muxrtenson, the trial court is free to weigh the evidence

and satisfy itself as to the existence of its power to hear the



case. In short, no presunptive truthfulness attaches to
plaintiff's allegations, and the existence of disputed materi al
facts will not preclude the trial court fromevaluating for itself
the nmerits of jurisdictional clains. Mrtenson, 549 F.2d at 891,

see Dunlap v. Sears, Roebuck & Co., 478 F. Supp. 610, 611 n. 1

(E.D. Pa. 1979) (citing Mortenson). Unli ke the practices under
Rule 12(b)(6), the fact that matters outside the pleadings are
consi dered does not transforma Rule 12(b)(1) notion to dismss

into a notion for sunmary judgnment. See Lefkowitz v. Lider, 443 F.

Supp. 352, 254 (D. Ma. 1978); Progressive Steelworkers Union v.

Int’l Harvester Corp., 70 F.R D. 691, 692 (N.D. Il. 1976) (citing

2A J. Moore's Federal Practice P 12.09).

1. D SCUSSI ON

The Plaintiff's Conpl aint seeks declaratory and
injunctive relief. Freeman alleges, in substance, that the
Def endants wongfully termnated his disability conpensation
benefits. He asserts that in its analysis of his claim the
Department of Labor violated his right to “due process” and
violated “the regulations set forth [in FECA]” failing to obtain a
report from Dr. Zimrerman and wongfully allowng Freeman' s

enpl oyi ng agency to participate in the clai ns adj udi cati on process.



In her notion, the Secretary contends that § 8128(b) of
FECA bars judicial reviewof the Departnent of Labor's adjudication
of Freeman’s FECA claim The Secretary asserts that the all egations
of the conplaint do not constitute a substantial, cognizable
constitutional claim over which the district court would have
jurisdiction despite 8 8128(b). Finally she argues that no
exception exists under § 8128(b) for claims of a violation of a
clear statutory nmandate and, in any event, the allegations of the

conplaint do not constitute such a claim This Court nust agree.

A. Judicial Review of FECA Caim

FECA explicitly provides that all questions "arising
under” the FECA shall be decided by the Secretary, and her deci sion
in allowng or denying a paynent "is (1) final and conclusive for
all purposes and with respect to all questions of |aw and fact; and
(2) not subject to review by another official of the United States
or by a court by mandanus or otherwise.” 5 U S . C 8§ 8128(b). The
Suprene Court has cited FECA as a nodel review preclusion statute.

See Southwest Marine, Inc. v. Gzoni, 502 US 81, 90 (1991)

(stating that “FECA contains an ‘unanbi guous and conprehensive
provision barring any judicial review of the Secretary's

determ nation of FECA coverage”) (citing Lindahl v. Ofice of

Per sonnel Managenent, 470 U.S. 768, 780, and n. 13 (1985); see 5

U S.C § 8128(b)).



The Third Grcuit has found that “[a]fter an
adm ni strative revi ewprocedure, the Secretary's decisionis final,
and ‘ not subject to reviewby another official of the United States

or by a court by mandanus or otherwise.’”” Mller v. Bolger, 802

F.2d 660, 662 (3d Cir. 1986) (citing 8 U.S.C. § 8128(b)): see

McDougal - Saddl er v. Herman, No. CIV. A 97-1908, 1997 W. 835414, at

*2 (E.D. Pa. Dec. 24, 1997) (“FECA explicitly bars a court from
reviewi ng an action by the Secretary of Labor ‘allow ng or denying
a paynent’ under the statute: ‘The action of the Secretary is ...
not subject to review by a court by mandanus or otherw se.’")

(quoting 5 U.S.C. § 8128(b)(2) (1996), aff’'d on other grounds, 1998

W 793202 (3d Cir. Nov. 17, 1998); see also Hancock v. Mtchell,

231 F.2d 952 (3d Cr. 1956) (holding that the prohibition on
judicial review of FECA clains is constitutional)).
Simlarly, the Ninth Grcuit has found that “[s]ection

8128(b) of FECA precludes judicial review of an action of the

Secretary ‘in allowing or denying a paynent.'” Rodri ques V.
Donovan, 769 F.2d 1344, 1347 (9th Cr. 1985). In Rodrigues, the

Court declared that Congress' intent under the Federal Enployees
Conpensation Act, 5 US C A § 8128(b), was that courts not be
burdened by flood of small <clainms challenging nerits of
conpensati on deci sions. Id. In light of the | anguage and
structure of the FECA's judicial review preclusion provision, 5

U S C 8§ 8128(b), the Plaintiff’s allegations are precisely the



ki nd Congress intended to preclude with the explicit |anguage of 8§

8128(b) .

B. Plaintiff's Constitutional daim

This Court, however, nust deci de whether the Plaintiff’s
Conpl aint raises a valid constitutional claimbecause the Suprene
Court has construed constitutional challenges as an exception to

judicial reviewpreclusion provisions. See Johnson v. Robison, 415

U S 361, 373 (1974). In Johnson, the Suprene Court held that a
statute prohibiting judicial review of the decisions of the
Adm ni strator of Veterans' Affairs did not prohibit review of

constitutional questions. ld. (citing Abbott Laboratories v.

Gardner, 387 U. S. 136, 141 (1967)). The Court noted that to hold
ot herwi se "woul d, of course, rai se serious questions concerning the
constitutionality of 8§ 211(a)...." Id. at 366.

Lower courts have recognized a |limted exception to 8§
8128(b) for the <consideration of subst anti al , cogni zabl e

constitutional clains. See McDougal - Saddl er, 1997 W. 835414, at

*2 (recogni zing an exception to the prohibition on judicial review
in FECA if the plaintiff presents evidence of a "cognizable"
constitutional violation, but cautioning that “the constitutional

claim must be nore than an allegation”), aff’d on other grounds,

1998 WL 793202 (3d Cir. Nov. 17, 1998); Czerkies v. U S. Dep’'t of

Labor, 73 F.3d 1435, 1437 (7th Cr. 1996) (FECA s bar agai nst
judicial review does not extend to constitutional clainms); Paluca

v. Secretary of Labor, 813 F.2d 524, 526 (1st Cir. 1987) (district




court has jurisdiction to review Secretary's conpliance with the
Constitution in admnistration of FECA); Rodriques, 769 F.2d at
1347 (district court has jurisdiction over due process challenge to
conpensati on deci sion).

In Czerkies, the Seventh G rcuit found that a *garden-
variety claim for benefits” to which a constitutional |abel is
affixed is plainly barred by 8§ 8128(b). Czerkies, 73 F. 3d at 1443.
In Paluca, the First Crcuit stated that FECA precludes a district
court’s jurisdiction over a constitutional challenge that is “‘so
at t enuat ed and unsubstantial as to be absolutely devoid of nerit.’”

Pal uca, 813 F.2d 524, 526 (citing Newburyport Witer Co. V.

Newburyport, 193 U. S. 561, 579 (1904)). In Rodriques, the N nth

Crcuit found that “[a] nere allegation of a constitutional
violation” is not sufficient to avoid 8§ 8128(b)’'s precluding
effect. Rodriques, 769 F.2d at 1348.

In the instant matter, the Plaintiff’s Conplaint all eges
W thout substantiation that the Secretary has denied him
“procedural due process.” (Pls.” Conplaint q 12.) The essenti al

requi renents of procedural due process are that a deprivation of

life, liberty or property be preceded by “notice and an opportunity
to respond.” Cleveland Board v. LoudermlIl, 470 U S. 532, 546
(1985). Freeman does not allege that the Secretary failed to

afford him either notice or an opportunity to respond prior to
suspension of his benefits. As such, the Plaintiff’s “mere

all egation of a constitutional violation” is not sufficient to



avoid 8 8128(b)’s precluding effect.

C. Plaintiff's daimof a Violation of a Cear Statutory Mandate

The Suprene Court has found that Congress may insul ate
certain agency actions fromreview even where they are alleged to

violate a clear statutory mandate. See Board of Governors v. MCorp

fin., Inc., 502 U S 32, 32 (1991). In Morp, the Suprene Court

affirmed the decision of the Court of Appeals finding that the
pl ai n | anguage of the judicial review provisions of the Financial
I nstitutions Supervisory Act of 1966 (FI SA), particularly 12 U. S. C
8§ 1818(i) (1), deprived the district court of jurisdictionto enjoin
either administrative proceeding. The Morp Court noted that 8§
1818(i)(1)'s “plain, preclusive |anguage” provided:

[NNo court shall have jurisdiction to affect by

injunction ... the issuance or enforcenent of any [ Board]

noti ce or order.
12 U.S.C. 1818(i)(1).

Sonme courts of appeals have recogni zed an exception to

the prohibition on judicial review in FECA if the plaintiff

establishes that the actions of the Departnment of Labor violate a

"clear statutory nmandate."™ See, e.qg., Hanauer v. Reich, 82 F.3d

1304, 1309 (4th Gr. 1996); Brumiey v. Dep't of Labor, 28 F. 3d 746,

747 (8th Gr. 1994); Wodruff v. Dep’'t of Labor, 954 F.2d 634, 640

(11th Gr. 1992). The Third Circuit has not yet ruled on this

i ssue. See McDougal - Saddl er, 1997 W. 835414, at *2, aff’'d on other

grounds, 1998 W. 793202, *6 (3d Cr. Nov. 17, 1998). |In MDougal -

Saddl er, assuming that a violation of "clear statutory mnandate"



created subject matter jurisdiction for a court to hear a case
brought under FECA, the district court found that the plaintiff had

not made a showi ng of such a violation. MDougal-Saddler, 1997 W

835414, at *2. Affirmng the lower court decision, the Third
Circuit noted that “despite the i nportance of the jurisdiction and
substantive issues which [this case] raises, they cannot be

addressed in this case.” MDougal - Saddl er, 1998 W. 793202, *6.

Simlarly, because Freeman fails to all ege a violation of
"clear statutory mandate" the Court need not consider further
Freeman inplies that OACP violated a statutory nmandate by failing
to obtain a nedical report froma physician to whomhe was referred
and by permtting Freeman’s enployer (the United States Postal
Service) to participate in the adjudication of his claim No
evidence in record, however, supports these contentions.
Freeman’ s conpensati on benefits were suspended because he

failed to appear for a psychiatric exam nation schedul ed by OANCP
In aletter dated August 5, 1994, OACP i nfornmed Freenman t hat he had
been referred to Dr. Berman for a “psychological evaluation”
because of Dr. Ckin's opinion that there were “functional and
psychol ogi cal conponents” to Freeman’s condition. Section 8123(a)
of the FECA provides:

An enpl oyee shall submt to exam nation by a nedica

officer of the United States, or by a physician

desi gnat ed or approved by the Secretary of Labor, after

the injury and as frequently and at the tinmes and pl aces

as may be reasonably required. The enployee nay have a

physician designated and paid by him present to

participate inthe exam nation. If there is disagreenent
between the physician making the exam nation for the



United States and the physician of the enployee, the
Secretary shall appoint a third physician who shall make
an exam nati on.
5 U S.C 8 8123(a). Section 8123(d) of the FECA provides:
If an enployee refuses to submt to or obstructs an
exam nation, his right to conpensation under this
subchapter is suspended until the refusal or obstruction
stops. Conpensation is not payable while a refusal or
obstruction continues, and the period of the refusal or
obstruction is deducted from the period for which
conpensation is payable to the enpl oyee.
5US. C 8§ 8123(d). Under those provisions, it was appropriate for
ONCP to suspend the Plaintiff’s conpensation. Assunm ng arguendo
that the Plaintiff’s factual assertions are true, OAP did not
violate a clear statutory nmandate in not obtaining the nedica
report of a physician to whom he was referred and allow ng
Freeman’ s enpl oyer to participate in the adjudication of Freeman’s
claim The statute does not require the Secretary to obtain such
a nedical report or forbid the Secretary fromall ow ng an enpl oyer

to participate in evaluating a plaintiff’s claim See Hanauer, 82

F.3d at 1309 (finding that the Secretary’ s regulations and
procedures enbody policy choices that are entirely within her
di scretion).

This Court's Final Judgnent follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DUANE E. FREEMAN : CIVIL ACTI ON
V. :
ALEXI S HERVAN, et al. NO. 98-2649

Fl NAL JUDGVENT

AND NOW this 24th day of Novenber, 1998, upon
consideration of Defendant’s Mtion to Dismss or, in the
Al ternative, for Summary Judgnent (Docket No. 5), Plaintiff’s
response thereto (Docket No. 6), Plaintiff’'s addendum to that
response(Docket No. 8), and Plaintiff’s Energency Mtion for a
Ruling on Summary Judgnent (Docket No. 9), IT IS HEREBY ORDERED
t hat :

(1) Plaintiff’s Mtion for Sunmary Judgnent on
Plaintiff’s claimis DEN ED, and

(2) Defendant’s Mtion to Dy smss is GRANTED and
Plaintiff’s Conplaint is DISMSSED with prejudice pursuant to
Federal Rule of G vil Procedure 12(b)(1) for | ack of subject matter

jurisdiction.

BY THE COURT:

HERBERT J. HUTTON, J.



