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Presently before the court in this action for soci al
security benefits are plaintiff Cynthia M Payne's (“Plaintiff”)
and def endant Comm ssioner of the Social Security
Adm ni stration's (“Comm ssioner”) cross-notions for sunmary
judgnent, the Report and Recommendation of United States
Magi strate Judge Carol Sandra Moore Wells (“Mgi strate Judge”)
and Plaintiff's objections thereto. For the reasons set forth
bel ow, the court will not adopt the Report and Recommendati on,
wi |l deny wi thout prejudice both the Plaintiff's and the
Conmmi ssi oner's notions for sunmary judgnent and will remand the
case to the Conmm ssioner for further proceedings consistent with

t hi s opi ni on.

BACKGROUND

This action arises out of Plaintiff's application to
the Social Security Admnistration for disability insurance
benefits and suppl enental security incone and the Conm ssioner's

deni al of said benefits. Plaintiff was born Decenber 10, 1956,



has conpleted the el eventh grade, has the ability to read, wite
and do sinple math, and has had work experience as a pharnacy
assi stant and dining roomhostess. Plaintiff states that pain in
her right and |l eft shoul ders have prevented her from working
since January 5, 1994. On January 13, 1994, Plaintiff applied
for disability insurance benefits and on March 11, 1994, she
applied for supplenental security incone. Both types of benefits
were denied initially and agai n upon reconsiderati on.

A. ALJ Fi ndi ngs

On Cctober 12, 1995, Plaintiff testified at a hearing
before Adm nistrative Law Judge Susanne S. Strauss (“ALJ”). A
disability specialist and a Vocational Expert (“VE’) also
testified at Plaintiff's hearing. On April 12, 1996, the ALJ
found that Plaintiff had not been under a disability as defined
by the Social Security Act at any tinme since the onset of the
all eged disability on January 5, 1994. In her decision denying
Plaintiff benefits, the ALJ nmade the follow ng Findings of Fact
and Concl usi ons of Law
1. The claimant net the disability
i nsured status requirenments of the
Soci al Security Act, as anended, as
of January 5, 1994, the all eged
onset date of disability, and
continues to neet those
requirenments until Decenber 31
1997.
2. The cl ai mant has not engaged in
substantial gainful work activity since
January 5, 1994, the alleged onset date
of disability (Exhibit 10).

3. The medi cal evi dence of record
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establ i shes that the claimant has
“severe” neuronuscul ar inpairments,
particularly involving her left

(domi nant) arm She does not have a
“severe” psychological inpairnment. A
Psychiatric Review Technique Formis
attached.

The cl ai mant does not have an

i npai rment, or conbination of

I mpai rments, severe enough to neet or
equal the severity requirenents of any
of the listed inpairnments set forth in
Appendi x 1 to Subpart P of Regul ations
No. 4.

The cl ai mant has the residual functional
capacity to performlight work with
mnimal (two or three pounds
occasionally) carrying or lifting and no
repetitive use of the domnant |eft arm
for reaching or handling.

The cl ai mant does not have the residual
functional capacity to perform any of
her past rel evant worKk.

The clai mant was found |less than fully
credible, as the record as a whol e does
not support the intensity of her

subj ective conpl aints.

Medi cal - Vocati onal Rules 202.17 (if her
past work is considered unskilled) or
202.18 (if her past work is considered
skilled or sem skilled with non-
transferrable skills) of Table No. 2 to
Appendi x 2 to Subpart P of Regul ations
No. 4 would conpel a finding of “not

di sabl ed.” Because her inability to
performthe duties of light work is
somewhat conprom sed, however, these
Rul es can be used only as a “franmework”
for deci sion making.

The vocational expert credibly testified
that there are a significant nunber of
jobs within the claimant's residua
functional capacity that she should be
able to perform Furthernore, those

j obs exist in significant nunbers at the
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substantial gainful activity level on a
part-tinme basis.

10. The cl ai mant has not been under a
“disability,” as defined in the Socia
Security Act, as amended, at any tine,
since the all eged onset date of
disability of January 5, 1994, through
the date of this decision.
(Tr. at 18-19.)
On May 10, 1997, the Appeals Council denied Plaintiff's
request for review The ALJ's decision thereby becane the final
deci si on of the Conm ssioner.

B. Plaintiff's Chall enges to ALJ Fi ndi ngs

On July 14, 1997, Plaintiff filed a Conplaint with the
court seeking judicial review of the ALJ decision. Plaintiff and
t he Comm ssioner filed cross-notions for summary judgnent.
Plaintiff's Mtion for Summary Judgnent states several chall enges
to the ALJ's conclusion that she has not been under a
“disability.” (Tr. at 19, Finding of Fact and Concl usion of Law
10.) Specifically, Plaintiff asserts that the ALJ findings
concerning (1) Plaintiff's ability to performsone |ight work,
and (2) the existence of substantial gainful work in the national
econony for Plaintiff are not supported by substantial evidence.
(Tr. at 18-19, Findings of Fact and Concl usions of Law 5 & 9.)

At the heart of Plaintiff's challenges |lies her
contention that the ALJ inproperly neglected to consider her
treating physician's (“Dr. Jaeger”) evaluation of pain. On
Decenber 3, 1992, in response to Plaintiff's conplaints of

di sconfort, Dr. Jaeger conpleted a formcharacterizing her
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condi ti on:
Pain is present to such an extent as to be
di stracting to adequate perfornmance of any
activities or work (variable).
Physi cal Activity: greatly increased pain is
likely to occur, and to such a degree as to

cause distraction fromthe task or even total
abandonnent of the task.

Pain . . . can be expected to be severe and
[imt effectiveness due to distraction .
.[wth respect to work activities].
Long-term prospects of recovery: little

i nprovenent is likely in this case; in fact,
the painis likely to increase with tine.

(Tr. at 213.) Dr. Jaeger also opined that Plaintiff was “at a
pl ateau in her recovery, however, . . . [her] problem nay worsen
with regard to pain in the future.” (Tr. at 212.)

Plaintiff clainms the ALJ commtted error by failing to
properly credit Dr. Jaeger's eval uation as persuasive evidence
that Plaintiff was unable to performany work due to her pain.
Plaintiff asserts this alleged error affected the ALJ opinion in
three ways. First, the error caused the ALJ opinion to disregard
the great weight usually attributed to a treating physician's
opinion. (PI. Mt. for Summ J. at 12-13.) Second, the error
fatally affected the ALJ's evaluation of Plaintiff's pain. (Pl
Mt. for Summ J. at 13-15.) Third, the error fatally affected
t he hypothetical question posed to the VE by causing it to be
i nconplete. (PI. Mt. for Sunm J. at 15-17.)

Plaintiff also challenges the ALJ's assessnent of the



VE testinony in several respects. First, Plaintiff asserts that
the ALJ inproperly considered certain types of jobs that

Plaintiff could performw thout determ ning whether she had the
skills to performthem (Pl. Mt. for Summ J. at 17-19.)

Second, because of this error, it is unclear whether the ALJ
determ ned that the jobs Plaintiff could performconstituted
“substantial gainful work.” (PI. Modt. for Summ J. at 19.)

Last, Plaintiff asserts that the ALJ's statenent that Plaintiff
could “practically dictate her own hours” is not supported by the
VE testinmony. (Pl. Mot. for Summ J. at 16-17.)

C. Report and Reconmendati on

On July 31, 1998, the Magi strate Judge issued a Report
and Recommendati on whi ch upheld the decision of the ALJ. In her
Report and Recommendati on, the Magi strate Judge found the ALJ's
findings were supported by substantial evidence. The Mugistrate
Judge concluded that the ALJ properly disregarded Dr. Jaeger's
eval uation concerning Plaintiff's pain because it was outdated.
(Rep. & Recomm at 16-17.) The Magi strate Judge noted that Dr.
Jaeger's nost recent nedical report was dated Decenber 3, 1992,
al nrost two years before the alleged onset date of disability.
(Rep. & Recomrm at 16.) |In addition, the Mgistrate Judge stated
that ot her substantial nedical evidence supported the ALJ's
finding that Plaintiff could performsone Iight work despite her
conpl aints of pain. (Rep. & Reconmm at 17-18.) Specifically,
the Magi strate Judge noted the February 23, 1994 eval uation by

Dr. Rodriguez which stated that Plaintiff's overall prognosis was

6



“fair,” that Plaintiff could occasionally |ift |ess than ten
pounds and that Plaintiff had no limtations in her ability to
stand, wal k, sit, pull or push. (Rep. & Reconm at 17-18; Tr. at
185-86.) The Magistrate Judge noted that although the ALJ's
opinion did not specifically nmention Dr. Rodriguez's eval uation
of Plaintiff, the ALJ opinion was based on the record as a whol e.
(Rep. & Reconm at 18.)

In addition, the Magistrate Judge found that whether or
not the ALJ properly considered sem -skilled jobs for Plaintiff,
enough unskill ed jobs existed to constitute substantial gainful
work available to Plaintiff. (Rep. & Recomm 21-22.) The
Magi strate Judge held that “2000 unskilled regional 'usher-
greeter' positions nore than adequately denonstrate[d]
substantial gainful work which Plaintiff could undertake.” (Rep

& Recomm at 21-22); see Craigie v. Bowen, 835 F.2d 56, 58 (3d

Cr. 1987) (holding that 200 jobs regionally in the |ight
exertional category adequately represents “substantial gainfu

wor k) .

On August 14, 1998, Plaintiff filed objections to the
Report and Recommendation. Plaintiff's objections are
substantially the sanme as those raised in her Mtion for Summary

Judgnent .

1. LEGAL STANDARD

Fi ndi ngs of fact made by an ALJ nust be accepted as
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concl usive, provided that they are supported by substanti al

evidence. 42 U S.C. § 405(g); Richardson v. Perales, 402 U.S.

389, 390 (1971). Substantial evidence is “such rel evant evi dence
as a reasonable m nd m ght accept as adequate to support a
conclusion.” |1d. at 401. This court nust determne if
substantial evidence in the adm nistrative record supports the

Comm ssioner's final decision. Brown v. Bowen, 845 F.2d 1211

1213 (3d Cir. 1988); Doak v. Heckler, 790 F.2d 26, 28 (3d Gr.

1986); Newhouse v. Heckler, 753 F.2d 283, 285 (3d Gr. 1985). It

is the responsibility of the ALJ to resolve conflicts in the
evi dence, determne the credibility of witnesses and wei gh the

evi dence presented. Richardson, 402 U. S. at 401; Gober v.

Matt hews, 574 F.2d 772, 776-77 (3d Gr. 1978). In reviewng a
deci sion of the ALJ, the court “need[s] fromthe ALJ not only an
expression of the evidence s/ he considered which supports the
result, but also sone indication of the evidence which was

rejected.” Cotter v. Harris, 642 F.2d 700, 705 (3d G r. 1981)

(remandi ng case back to Secretary of Health and Human Services
where ALJ failed to explain its inplicit rejection of expert
medi cal testinony which was probative and supportive of
disability claimant's position). The Third Crcuit has

recogni zed that “there is a particularly acute need for sone
expl anation by the ALJ when s/ he has rejected rel evant evi dence
or when there is conflicting probative evidence in the record.”

|d. at 706.



L. DI SCUSSI ON

In order to be found “di sabl ed” under the Soci al
Security Act, a claimnt nust be unable to engage in “any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent . . . which has |asted
or can be expected to last for a continuous period of not |ess
than 12 nonths.” 42 U.S.C. 8§ 423(d)(1)(A); 20 CF.R 8§
404. 1505(a). A claimant may establish a disability through proof
that the inpairnent is severe enough that claimant cannot engage

in any type of “substantial gainful work which exists in the

national econony.” 42 U.S.C. 8 423(d)(2)(A); see Heckler v.
Canpbel |, 461 U.S. 458, 460 (1983).% If a claimnt proves her
inmpairment results in functional limtations to perform ng past
rel evant work, then the burden shifts to the Conm ssioner to
prove that work does in fact exist in the national econony which
the claimant is capable of perform ng given her age, education

and work experience. Mson v. Shalala, 994 F.2d 1058, 1064 (3d

Gir. 1993).

The court wll consider Plaintiff's objections with an
eye toward the ALJ's opinion. |f substantial evidence supports
the ALJ's findings that Plaintiff could performsone |ight work

and that substantial gainful work exists for Plaintiff, the court

' Aclaimant may al so establish a disability through
medi cal evidence neeting one or nore of the serious inpairnents
detailed in 20 CF.R Part 404, Subpart P, App. 1. However,
Plaintiff does not contend that she neets one of these serious
i npai rments. Thus, the court need not consider this avenue of
establishing a disability.



nmust adopt the Report and Recommendation. |If the ALJ's opinion
IS not supported by substantial evidence in these respects, the
court will remand the case to the Conm ssioner for further

pr oceedi ngs.

A Pai n Evi dence

1. Dr. Jaeger's Eval uation
Generally, a treating physician's opinion is accorded

great weight. See 20 C.F.R 8§ 404.1527(d)(2); Rocco v. Heckler,

826 F.2d 1348, 1350 (3d Cir. 1984); Kent v. Schweiker, 710 F.2d

110, 115 n.5 (3d Cr. 1983). However, the Conm ssioner or ALJ
may di sregard a physician's statenent of disability if
insufficient clinical data supports it or contrary nedi cal

evi dence exi sts. See Frankenfield v. Bowen, 861 F.2d 405, 408

(3d Gr. 1988); Newhouse v. Heckler, 753 F.2d 283, 286 (3d Cr.

1985). Here, the Magistrate Judge found the ALJ could properly
di sregard Dr. Jaeger's evaluation because it was nade two years
before the all eged onset date of disability. Wile this nmay be a
valid reason for rejecting Dr. Jaeger's evaluation, the ALJ did
not articulate it as the reason for rejecting Dr. Jaeger's

eval uati on as persuasive evidence of Plaintiff's pain. Because
the ALJ disregarded Dr. Jaeger's evaluation of Plaintiff's pain
wi t hout adequate explanation, the court wll remand the case to

t he Comm ssioner for further proceedings. See Cotter, 642 F.2d

at 705 (requiring “sone indication of the evidence which was
rejected”).

2. Dr. Rodriguez's Evaluation
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Dr. Rodriguez's February 23, 1994 eval uation seens to
contradict the grimoutlook painted by Dr. Jaeger's Decenber 3,
1992 eval uation. As such, the Magi strate Judge found that Dr.
Rodri guez's eval uati on was part of substantial evidence
supporting the ALJ's finding that Plaintiff could perform sone
[ight work despite her pain. (Rep. & Recomm at 17-18.) \While
this may support a finding that Plaintiff was able to work
despite her pain, the ALJ did not articulate it as a reason for
finding so in her opinion. See Rep. & Recomm at 18 (“It is true
the ALJ did not specifically cite to Dr. Rodriguez's exam nati on,
but it is part of the record.”). Because the ALJ failed to
expl ain whether Dr. Rodriguez's evaluation was a factor in her
deci sion, the court will remand the case to the Conm ssioner for

further proceedings. See Cotter, 642 F.2d at 705 (requiring sone

“expression of the evidence . . . considered which supports the
result”).

3. Evi dence Regarding Job Flexibility for
Plaintiff

The court need not consider whether substanti al
evi dence supports the ALJ's findings regarding job flexibility
for Plaintiff. The need for Plaintiff to dictate her own hours
hi nges on the Conmi ssioner's evaluation of Plaintiff's pain. As
di scussed, the court will remand the case to the Conm ssioner for
further proceedi ngs regarding evidence of Plaintiff's pain.
Thus, the Conm ssioner should also reconsider Plaintiff's need

for job flexibility after revisiting the evidence regarding
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Plaintiff's pain and its effect on her ability to performli ght
wor k.

B. Evi dence of Substantial Gai nful Wrk

Three occupational |evels--skilled, sem-skilled and
unskill ed--are relevant to the determ nation of whether
substantial gainful work is available to a claimant. Soci al
Security Ruling 82-41, 1982 W. 31389 (S.S. A ), at *2-4. |If an
ALJ relies on a claimant's ability to performskilled or sem -
skilled | abor, he or she nust identify any skills the clai mant
has which are transferrable to those jobs. Id. at *4-5. Skil
|l evels for jobs are listed in the Dictionary of Cccupati onal
Titles (“DOT”). The Social Security Adm nistration has taken
adm ni strative notice of the job information in the DOT. 20
C.F.R 8 404.1566(d)(1). The court notes that the ALJ never
identified any skills Plaintiff had which could be transferred to
sem -skilled work. While the colloquy between the VE and ALJ
regarding the types of jobs Plaintiff could performfocused on
Plaintiff's physical ability to performthe jobs considered, it
did not include any discussion of Plaintiff's skills which would
qualify her to performsuch jobs. Thus, Plaintiff asserts that
the ALJ inproperly considered Plaintiff eligible for all jobs
di scussed at the hearing except that of “usher”, which was |isted
in the DOT as an unskilled job. The Comm ssioner argues that the
VE testinony regarding Plaintiff's ability to performsem -
skilled jobs is not invalid nerely because it conflicts with the

DOT. The Conm ssioner asserts that a VE may use his personal
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know edge in determ ning whether Plaintiff possessed the
necessary skills to performthe jobs considered. The court notes
and the Conm ssioner concedes that this exact issue has not been
addressed by the Third Grcuit. However, even assum ng that a
VE s personal expertise trunps the DOT in regard to a claimant's
ability to performcertain jobs, no such use of that expertise is
apparent fromthe record. The VE testinony in this case focuses
solely on Plaintiff's physical ability to performcertain jobs.
(Tr. at 54-59.) However, there is no testinony by the VE which
suggests a use of his expertise in determning that Plaintiff
possessed skills which qualified her to performthose jobs,
regardl ess of her physical condition.

The Magi strate Judge held that, regardl ess of whether
the ALJ inproperly considered sem -skilled jobs, the availability
of unskilled “usher-greeter” jobs--2000 regionally, hundreds of
t housands nationally--was still enough to anpbunt to substanti al
gai nful work. (Rep. & Recomm at 21-22.) Plaintiff argues that,
according to the DOT, “greeter” jobs are sem-skilled, that only
“usher” jobs are unskilled, and that only 1300 “usher” jobs exi st
regionally. Plaintiff also argues that the Magi strate Judge

inproperly read Craigie v. Bowen, 835 F.2d 56 (3d Cr. 1987).

Plaintiff asserts that, in Craigie, the 200 avail abl e positions
found to constitute substantial gainful work referred to the
nunber of types of occupations available rather than the nunber
of total positions available. See id. at 58. Plaintiff further

asserts that whether 1300 jobs in one occupation constitutes
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substantial gainful work is a decision for the ALJ, not the
court. The court agrees with this latter assertion. The ALJ's
finding of substantial gainful work was based upon consideration
of a nunber of occupations of which the “usher” job was only
one.? This court should not decide whether the ALJ neant that the
anount of “usher” jobs avail able was enough to satisfy the
substantial gainful work requirenent, or that Plaintiff had
skills which were transferrable to the other jobs considered by
the ALJ. Thus, the court will remand the case to the
Conmmi ssi oner for either:

(1) a determ nation of whether enough unskilled jobs

are available to Plaintiff to constitute substanti al

gai nful work; or

(2) a determnation of the jobs Plaintiff is qualified

to performand whether the total nunber of those jobs

avail able are sufficient to constitute substanti al

gai nful work

C. Summary

The Third Grcuit requires an ALJ opinion to express
t he evidence which the ALJ credited in reaching his or her
conclusion as well as the evidence the ALJ rejected in reaching

his or her concl usion. Cotter, 642 F.2d at 705. Here, the ALJ

2 O her types of occupations considered by the ALJ incl uded
some security guard duties, market survey work and information
clerk. (Tr. at 54-58.)
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discredited rel evant evidence of Plaintiff's pain by her treating
physician, Dr. Jaeger. Wile Dr. Jaeger's evaluation nmay have
been given two years prior to the alleged onset date of
Plaintiff's disability, the ALJ did not cite this as a reason for
rejecting Dr. Jaeger's eval uati on as persuasi ve evi dence of
Plaintiff's pain. And, while Dr. Rodriguez's eval uati on may
constitute nore reliable nedical evidence which contradicts Dr.
Jaeger's evaluation of Plaintiff's ability to perform sone |ight
wor k despite her pain, the ALJ did not cite this as a reason in
support of her conclusion that Plaintiff was “not disabled.” In
light of the great weight normally accorded to a treating
physician's opinion and the Third Grcuit's requirenment that
supportive and rejected evidence be explained by the ALJ, the
court will remand the case to the Conm ssioner for re-evaluation
of Plaintiff's ability to performsone |ight work despite her
clains of pain. Should the Comm ssioner, after further

proceedi ngs, conclude that Plaintiff has the ability to perform
sone |ight work, the Comm ssioner nust al so determ ne the
availability and types of jobs that Plaintiff is qualified to
perform and whet her they anount to substantial gainful work.

An appropriate O der follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CYNTH A M PAYNE : ClVIL ACTI ON
V.
COW SSI ONER OF THE SCCI AL : NO 97-4578

SECURI TY ADM NI STRATI ON

ORDER
AND NOW TO WT, this day of Novenber, 1998, upon
consideration of plaintiff Cynthia M Payne's and def endant
Commi ssi oner of the Social Security Adm nistration's cross-
notions for summary judgnent, the Report and Recommendati on of
United States Magistrate Judge Carol Sandra Moore Wells and the
objections thereto, IT IS ORDERED t hat:
1. t he Report and Recommendation is NOT ADOPTED
2. plaintiff Cynthia M Payne's Mdtion for Summary
Judgnent is DENI ED W THOUT PREJUDI CE;
3. def endant Comm ssioner of the Social Security
Adm nistration's Mdtion for Sunmmary Judgnent is
DENI ED W THOUT PREJUDI CE; and
4. the action is REMANDED to the Comm ssioner of the
Social Security Adm nistration for further

proceedi ngs consistent with this opinion.

LOU S C. BECHTLE, J.



