IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
DAVAR | NC. : ClVIL ACTI ON
V. :
ADVANCED GLOBAL DESIGN, INC et al.
V.

DAVID M Pl TCHKO : NO. 98- CV- 3433

ORDER- MEMORANDUM

AND NOW this 18th day of Novenber, 1998 the notion of third-
party defendant David M Pitchko to di sm ss the anended third-party
conplaint is granted. Fed. R Civ. P. 12(b).%* Jurisdiction is
federal question and supplenental. 28 U S.C. 88 1331, 1367.

This is an action for violation of the Trademark Act, 15,
US C 8§ 1125(a), unfair conpetition, msappropriation of trade
secrets, and tortious interference. Between January and April of
1997, plaintiff and defendants shared a building in Cherry H I,
New Jersey for the purpose of producing “rotating shaft seals.”
Conmpl . 91 21-22; third-party conpl. 99 4-6. According to
plaintiff, followwng the termnation of the relationship,
def endants began “selling and distributing rotating shaft seals

virtually identical to plaintiff’s.” Conpl. | 24. Def endant s

'Under Rule 12(b)(6), the allegations of the conplaint are
accepted as true, all reasonable inferences are drawn in the |ight
nost favorable to the plaintiff, and dism ssal is appropriate only
if it appears that plaintiff could prove no set of facts that woul d
entitle her to relief. See Weiner v. Quaker QGats Co., 129 F. 3d
310, 315 (3d Cir. 1997). Contrary to third-party plaintiff’s
position, Pitchko's erroneous citation of Rule 12(b)(2) instead of
Rul e 12(b)(6) is inmaterial.




filed an anended third-party conpl ai nt agai nst David M Pi t chko, an
officer of plaintiff, alleging various instances of m sconduct on
his part related to the joint venture.

Under Fed. R GCv. P. 14(a), “a defending party, as a third-
party plaintiff, may cause a sunmons and conplaint to be served
upon a person not a party to the action who is or nay be liable to
the third-party plaintiff for all or part of plaintiff’s claim
against the third-party plaintiff.” Qur Court of Appeals has held
t hat :

Athird-party clai mmay be asserted under Rul e
14(a) only when the third party’s liability is

in some way dependent on the outconme of the
main claim or when the third party is

secondarily liable to defendant. |If the claim
is separate or independent from the nain
action, inpleader wll be denied.

FDIC v. Bathgate, 27 F.3d 850, 873 (3d Cir. 1994) (quoting C A

Wight, A MIler, MK Kane, Federal Practice and Procedure, Vol.

6, 8 1446, at 355-58 (1990)). A third-party conplaint “islimted

to clains of secondary or derivative liability.” In re One

Meridian Plaza Fire Litig., 820 F. Supp. 1492, 1496 (E.D. Pa.

1993); see also Resolution Trust Corp. v. Farnmer, 836 F. Supp.

1123, 1129 (E.D. Pa. 1993) (“To assert a claimproperly under Rule
14, the third-party plaintiff nust i npl ead a person agai nst whomit
can assert a claimof joint or secondary liability arising fromthe
original plaintiff's claimagainst the third-party plaintiff.”)
The anended third-party conpl ai nt does not al | ege t hat Pitchko
is “liable to the third-party plaintiff[s] for all or part of the
plaintiff’'s claimagainst the third-party plaintiff[s].” Fed. R

Cv. P. 14(a). Pitchko is alleged to have conmtted a variety of



torts against the third-party plaintiffs and to have viol ated the
contract with them  Third-party conpl., 1Y 9-34. There is no
al | egation of secondary or derivative liability. 1d. Rather, the

third-party conplaint resenbles a counterclaim Cf. Bathgate, 27

F.3d at 873-74 (permtting obligors to join directors of a bank as
parties to counterclaimin action by FDIC to recover on prom ssory
notes but denying third-party clai magainst the directors).

Accordingly, the third-party conplaint is dismssed. ?

Ednund V. Ludw g, J.

‘G ven the inproper inpleader, there is no need to reach
Pitchko’s claimof |lack of personal jurisdiction.
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