IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

DAVI D PRENDERGAST : ClVIL ACTION
V. :
PETER BALDI NO, et al. : NO. 98-269

ORDER - MEMORANDUM

AND NOW this 16th day of Novenber, 1998 plaintiff David
Prendergast's notion to anend his pro se conplaint is granted and
def endants' objections are overruled. Fed. R Cv. P. 15(a). The
anended conpl aint, attached to the notion, shall be docketed and
may be served by plaintiff on the individual defendants and on the
added defendants Wackenhut Corrections Corporation, the Del aware
County Board of Prison Inspectors, and the County of Del aware.

Def endants object on the ground that (1) the statute of
[imtations has run on new clains; (2) Wackenhut was responsible
for security and nedi cal services at all tines in question; and (3)
there are no allegations of policy or customon the part of the
County Board of Prison Inspectors or the County itself. Def. nem

at 3, 6.1

! Whet her a defendant has standing to assert defenses,
such as the statute of limtations, on behalf of a proposed new
def endant has not been rai sed. There appears to be no case | aw on
this subject. In the anal ogous setting of joinder of third
parties, it has been observed that third parties do not have
standing to contest the joinder because they are not of record. 4
Moore’'s Federal Practice 3d, § 14.21[2]. Arguably, the sane point
could be made as to the addition of defendants by anendnent.
However, the anendnent cases have consistently decided new
def endant defenses asserted by existing defendants. See, e.q.
Kento Sales, Inc. v. Control Papers Co., Inc., 1998 W 68425

(conti nued...)




The conpl ai nt in this 8§ 1983 action alleges
unconstitutional prisonconditions and deprivation of nedi cal care.

The statute of limtations is two years. See Owmens v. Okure, 488

Us. 235, 236 (1989); 42 Pa. C.S. A 8 5524. Since the incidents
inthis case are all eged to have occurred no | ater than April 1996,
the statute of limtations bars clains instituted after April 1998.
Plaintiff's original conplaint was filed on February 23, 1998 and
the notion to anmend on Septenber 23, 1998. Therefore, allegations
agai nst the proposed new defendants can withstand a limtations
defense only if they relate back to the initial filing.

Here, those al |l egations rel ate back because t hey conport

with Fed. R Gv. P. 15(c). See also Esnouf v. Matty, 635 F. Supp.

211, 213 (E.D. Pa. 1986) (noting that Rule 15(c)(3) has been held
to apply to cases in which original defendants were retained and
addi ti onal parties nanmed). First, the clains arise out of the sane
conduct and transactions as alleged in the conplaint. Fed. R Cv.
P. 15(c)(3). Although the new clains assert a different |egal
t heory, they arise fromthe sane underlying all egati ons of unl awf ul
abuse and failure to provide nedical treatnent.

Second, defendants Wackenhut, the County Board, and the
County had notice of the clains inasnuch as it was their enpl oyees
who were sued originally and served at the Del aware County Prison.

Pl. mem ex. B. Fed. R Cv. P. 15(c)(3)(A). Cf. Esnouf, 635 F.

Supp. at 213-14 (finding that the enployer of a named individual
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(D.N. J. 1998), and Wne v. EMSA Linited Partnership, 167 F. R D. 34
(E.D Pa. 1996). That practice has been foll owed here.
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def endant coul d be added to t he anended conpl ai nt because enpl oyer
had notice of the action fromits enpl oyee). Mbreover, counsel for
the originally-nanmed defendants traditionally represents the
defendants sought to be added. Pl. mem at 8 and n.3.
Accordingly, these defendants had constructive notice that an
action had been filed against their enpl oyees.

Third, defendants knewor shoul d have known t hat, but for
the plaintiff's lack of |egal sophistication, an action probably
woul d have been brought against them Fed. R Gv. P. 15(c)(3)(B).
C. Kinnally v. Bell of Pennsylvania, 748 F. Supp. 1136, 1142 (E. D

Pa. 1990) (allowi ng pro se plaintiff suing under Title VIl to anend
conpl ai nt to add i ndivi dual supervisors as defendants); Taliferro

v. Costello, 467 F. Supp. 33, 36 (E. D Pa. 1979) (allow ng

plaintiffs to add the Cty in a civil rights suit because
"plaintiffs' failuretosuethe Gty reflected a narrow vi ew of the
causes of action set forth in their Pro se conplaint which would
probably not have been taken had a |l awer famliar with the | egal
terrain drawn their first pleading.").

Al'l owi ng t he anended pl eadi ng wi | | not subj ect defendants

to undue prejudice. See Coventry v. U S Steel Corp., 856 F.2d

514, 519 (3d Cir. 1988) (observing that undue prejudice to the non-
novant is the "touchstone" for denying | eave to anend) (internal
citations omtted). Although this action was begun in February,
1998, no di scovery has been undertaken, purportedly, according to
plaintiff, because of his being pro se. Pl. nem at 9. Counsel
only recently appeared on behalf of two of the originally naned

def endants. Appearance, Oct. 8, 1998. Since this case has not



progressed beyond an answer to the conplaint, it is hard to see how
defendants wil| be unduly prejudiced. Also, |eave to anend should
be freely given. Fed. R Cv. P. 15(a).

The argunent that the Del aware County Board of Prison
| nspectors and t he County of Del aware cannot be held | i abl e because
Wackenhut was in control of prison security and services is
premature. So is the lack of policy or custom avernents. Such

determ nati on cannot be nade at this pleadi ng anendnent st age.

Edmund V. Ludw g, J.



