IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

LOCAL 1069, | NTERNATI ONAL

UNI ON, UNI TED AUTOMOBI LE

AERCSPACE & AGRI CULTURAL

WORKERS OF AMERI CA -- UAW
Plaintiff,

CIVIL ACTI ON
NO. 98-4113

V.

|
|
|
|
|
|
|
BOEI NG HELI COPTERS (A DI VI SI ON|
OF THE BCElI NG COVPANY) , |

Def endant . |

MEMORANDUM

Broderi ck, J. Novenber 12, 1998
Plaintiff, Local 1069, International Union, United
Aut onobi | e, Aerospace & Agricultural |nplenment Wrkers of
America, UAW (hereinafter "Union"), a |labor union representing
enpl oyees at the Boeing Helicopter Plant | ocated in Ridl ey Park,
Pennsyl vani a, has brought this action seeking injunctive relief.
The Uni on seeks to enjoin Defendant, Boeing Helicopters (A
Di vi si on of the Boeing Conpany) (hereinafter "Boeing"), from
subcontracti ng work wi thout giving the Union proper notice,
allegedly in violation of the parties collective bargaining
agreenent. This Court held a conference on the matter and, wth
the consent of the parties, consolidated the hearing for a
prelimnary injunction with a hearing on the nerits pursuant to

Federal Rule of G vil Procedure 65(a)(2). Boeing has filed a

notion for summary judgnent under Rule 56(c) of the Federal Rules



of Civil Procedure. Boeing's notion and the Union's response
thereto are now before the Court. For the reasons set forth

bel ow, Boeing's notion for summary judgnent will be granted.

SUMVARY JUDGMENT STANDARD OF REVI EW

In order to prevail on a summary judgnent notion, the noving
party must show fromthe "pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any" that "there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law" Fed. R Cv. P. 56(c). Wen ruling on a
nmotion for summary judgnent, the Court nust view the evidence in

the Iight nost favorable to the non-novant. Mtsushita El ec.

| ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 587 (1986). The

Court nust accept the non-novant's version of the facts as true,

and resolve conflicts in the non-novant's favor. Big Apple BMN

Inc. v. BMVNof North Anerican, Inc., 974 F.2d 1358, 1363 (3d G r.

1992), cert. denied, 507 U S. 912 (1993).

The noving party bears the initial burden of denobnstrating

t he absence of genuine issues of material fact. See Cel otex

Corp. v. Catrett, 477 U. S. 317, 323 (1986). A disputed factual
matter is a genuine issue "if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party."”

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A




fact is material if it mght affect the outcone of the |awsuit
under the governing substantive law. |d.

Once the noving party establishes the absence of a genui ne
i ssue of material fact, the burden shifts to the non-noving party
to "do nore than sinply show that there is sonme netaphysica

doubt as to the material facts." Matsushita, 475 U S. at 586.

The non-noving party may not rely on bare assertions, conclusory

all egations or suspicions. Fireman's Ins. Co. of Newark v.
DuFresne, 676 F.2d 965, 969 (3d Cr. 1982). Rather, the non-
movant nust then "nmake a showi ng sufficient to establish the

exi stence of every elenent essential to his case, based on the
affidavits or by the depositions and adm ssions on file." Harter

v. GAF Corp., 967 F.2d 846, 852 (3d Cir. 1992).

1. DI SCUSSI ON

The Union and Boeing are parties to a collective bargaining
agreenent effective on January 22, 1996. Incorporated in the
col l ective bargai ning agreenent is a "Production Subcontracting
Letter" which states in relevant part:

[ T] he Conpany has the right to subcontract work and
designate the work to be perfornmed by the Conpany and
the places where it is to be perforned, which right
shall not be subject to arbitration .... To enable the
Union to suggest alternatives that would all ow the
retention of work within the bargaining unit, the
Conmpany will, at least ninety (90) days prior to
signing the subcontract, provide notice to the Union of
any plans to subcontract a significant function

i nvol ving work then being perfornmed by bargaining unit
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enpl oyees which would directly result in the
elimnation of fifty (50) or nore bargaining unit jobs.

The col |l ective bargai ning agreenent al so contains a detail ed
grievance and arbitration procedure. A grievance is defined as a
"di fference between the Conpany and any enpl oyee concerning
wor ki ng conditions, or the interpretation or application of any
provision of this Agreenent."” The agreenent sets forth a four-
step procedure for processing grievances as well as the
arbitration process to be used when the grievance is not resol ved
by those procedures.

During the Spring of 1998 Boei ng nmade plans to di scontinue
its sheet nmetal fabricating operations and subcontract these jobs
as part of a larger, nationw de restructuring and cost-cutting
plan. The parties do not dispute that the Union was entitled to
ninety days notice prior to the signing of the subcontracting
agreenents. The parties also agree that the dispute over whether
or not the Union received notice in a tinmely fashion is subject
to mandatory arbitration under the collective bargaining
agr eenent .

The parties dispute when the Union was provided with notice
of Boeing's subcontracting plans. The Union, in a Declaration
under oath by Al bert Gavetti, President of Local 1069, states
that it was not nmade aware of Boeing's subcontracting plans until
August, 1998, after the arrangenent to subcontract had al ready

been made. (CGavetti's Declaration {1 11, 12). Boeing, on the

4



ot her hand, in a Declaration under oath by A.D. Mansi, D rector-
Labor Rel ations (Helicopter D visions) at Boeing's R dley Park
facility, states that the Union was given general notice of its
restructuring and "outsourcing"” plans in March 1998 and
specifically notified of the subcontracting at issue on May 19,
1998. (Mansi Declaration Y 18-23).

The Court determ nes that, for the purposes of summary
j udgnent, a genuine issue of fact exists as to when the Union was
gi ven notice of Boeing's subcontracting plans. However, the
Court is of the opinion that it is not a material fact because,
as a matter of law, the Union is not entitled to an injunction in
this matter.

Congress has nmade clear that injunctions in |abor disputes
are highly disfavored. The Norris-LaGuardia Act, 29 U S. C § 101
et seq., states that "[n]o court of the United States ... shal
have jurisdiction to issue any restraining order or tenporary or
permanent injunction in a case involving or growi ng out of a
| abor dispute...." 29 U S.C. § 101. The Suprenme Court has
recogni zed a narrow excepti on when the issuance of an injunction
is necessary to force the parties to conply with a nmandatory
arbitration clause in the collective bargai ning agreenent. See

Boys Markets, Inc. v. Retail derks Union, Local 770, 398 U. S

235 (1970). The Courts have recogni zed such an exception in

order to further the strong national policy favoring arbitration



of disputes when the parties have chosen it as their preferred

conflict resolution nethod. See, e.qg. United Steel workers of

Anerica v. Warrior & GQulf Navigation Co., 363 U S. 574 (1960).

I n determ ni ng whet her such an injunction is appropriate the
Court nust apply a three-part test: first, "whether the
underlying dispute is subject to mandatory arbitration[;]"
second, "whether the enployer, rather than seeking arbitration of
his grievance, is "interfer[ing] with and frustrat[ing] the
arbitral processes ... which the parties had chosen[;]'" and
third, whether an injunction would be appropriate applying

traditional principles of equity. United Steelwrkers of

Anerica, AFL-CIOv. Fort Pitt Steel Casting, 598 F.2d 1273, 1278-

79 (3d Cir. 1979) (quoting Buffalo Forge Co. v. United

St eel workers, 428 U. S. 397, 407); see also Nursing Hone &

Hospital Union No. 434 AFL-A O LDIU v. Sky Vue Terrace, Inc., 759

F.2d 1094, 1098 (3d G r. 1985). Each of these requirenents wll
be addressed in turn.

First, the Court nust determi ne that the di spute over
whet her or not the ninety-day notice was received in a tinely
fashion is subject to mandatory arbitration under the collective
bargai ni ng agreenent. The grievance provision in the collective
bargai ning at issue here is a broad one and the parties do not
di spute that the Union's grievance is one that is subject to

mandatory arbitration



Second, the Court nust determ ne that the enployer is taking
steps that would thwart the arbitral process. That is, the
i njunction nust be necessary to "ensure that an arbitral award in
the union's favor [would be] nore than a 'hollow formality.""
Sky Vue, 759 F.2d at 1098 (quoting Fort Pitt, 598 F.2d at 1282).
Here, the Court determ nes that Boei ng has done nothing to thwart
the arbitral process.

The Union filed this suit on August 6, 1998. On August 3,
1998 the Union sent a letter to the Director of Labor Rel ations
for Boeing protesting the subcontracting. The letter indicates
that it should be considered a grievance and asks for "inmedi ate
and expedited arbitration"” of the grievance. Boeing responded to
this letter on August 17, 1998, noting that the letter sent by
the Union was not a grievance on the approved form used by the
parties for nore than thirty years. Boeing also noted that the
col l ective bargai ni ng agreenent nmakes no provision for any type
of expedited arbitration procedure. Nonetheless, Boeing offered
to expedite the grievance by taking it directly to the Step 4
hearing stage. The Union responded by filing a grievance on the
approved form on August 19, 1998 but has taken no other action to
process its grievance or pursue arbitration in this matter.

The Union admts that it has not pursued the grievance
during the three nonths that this action has been pending. The

Uni on does not all ege that Boei ng has done anything to prevent it



from pursuing the grievance. Rather, the Union alleges that it
believed that the grievance and arbitration procedure would take
too long. The Union also alleges that Boeing has been selling
of f equi pnment used in sheet netal fabricating during the period
while this suit would be pending, thereby making it unlikely that
the Union would be able to get those | ost jobs back.

Finally, the Court nust consider whether or not granting the
injunction is appropriate under traditional principles of equity.
In doing so, the Court nust consider the follow ng four factors:
first, the probability of ultimte success on the nerits by the
party seeking the injunction; second, the irreparable harmthat
the party seeking the injunction will suffer if an injunction is
not granted; third, the Court nust bal ance the harmto the noving
party if the injunction is not granted with the harmto the
opposing party if the injunction is granted; and fourth, whether
or not the noving party has an adequate renedy at |law. See, e.

Local 802, International Brotherhood of Boil ermakers, Iron Ship

Bui |l ders, Blacksmiths, Forgers and Hel pers AFL-CIO v. Sun Ship,

Inc., 511 F. Supp. 347, 349 (E.D. Pa. 1981).

Initially, the Court nust determ ne whether or not the Union
has denonstrated that it is likely to succeed on the nerits. The
Court recogni zes that there is a disputed issue of fact as to
when the Union received notice of Boeing s subcontracting pl ans.

However, the Court determ nes that the Uni on has not denonstrated



that it is likely to succeed on the nerits of its claimwhen this
matter goes to arbitration.

Next, the Court determnes that the Union will not suffer
irreparable harmif the injunction requested is denied. Wether
or not the Union actually received the notice in a tinely
fashion, it is undisputed that the Union has now had nore than 90
days notice of Boeing's plans. The collective bargaining
agreenent clearly recognizes Boeing's right to subcontract. The
Union is sinply entitled to notice and an opportunity to suggest
alternatives. Boeing does not have to inplenent, or even
seriously consider, these alternatives. Boeing s right to
subcontract is not subject to arbitration, as clearly provided in
the "Production Subcontracting Letter."

The Union's grievance concerning the notice they received is
however, subject to the grievance and arbitration procedure. It
is therefore possible, that should this dispute go to
arbitration, as the parties agree that it should, the arbitrator
could find in favor of the Union. The Union would, at nost,
likely be only entitled to noney damages in connection with jobs
|l ost without the requisite notice. Wen only noney danages are
at issue and there is no reason why the conpany will not be able
to pay those damages, the party seeking the injunction has an
adequate renedy at |law and no injunction should issue. See,

e.q., Pittsburgh Newspaper Printing Pressnen's Union No. 9 v.




Pittsburgh Press Co., 479 F.2d 607, 610-611 (3d Cr. 1973) (no

i njunction granted where | osses other than nonetary |osses were

merely specul ative); contra Sky Vue, 759 F.2d at 1097-1099

(injunction granted where conpany was sold and was in process of
distributing assets so no assets would be available from which
union could collect arbitration award, if successful). There is
no suggestion here that Boeing is closing the plant or going out
of busi ness.

The Court is of the opinion that the Union's actions in not
pursui ng the grievance procedure wei ghs agai nst the granting of
an injunction. The Union's dilatory conduct suggests that the
harmto the Union in waiting for an arbitrator's decision wll
not be irreparable. If there were any irreparable injury it
woul d have al ready occurred during the three nonths that the
Uni on has taken no action to pursue its grievance.

Finally, even if the Court could ignore such conduct under
traditional principles of equity, federal |law requires the Court
to take it into account. See 29 U S.C. 8 108. The Norri s-
LaGuardia Act provides that "[n]o restraining order or injunctive
relief shall be granted to any conpl ai nant who has failed to
conply with any obligation i nposed by |law which is involved in
the | abor dispute in question, or who has failed to nake every
reasonable effort to settle such dispute....” 29 U S. C § 108.

The Court determ nes that the Union, by not pursuing the
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gri evance procedure, has not made reasonable efforts to settle

this dispute and is therefore not entitled to injunctive relief.
The Court also determnes that the Union has failed to

denonstrate that it is entitled to injunctive relief under the

requi renents of the Boys Market exception or under traditional

equity principles. The Court therefore finds that there is no
genui ne issue of material fact and Defendant Boeing is entitled
to judgnent as a matter of |aw

An appropriate Order follows.
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