IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES W SM TH : ClVIL ACTI ON
V. :
CI TY OF PH LADELPHI A, et al. : NO. 98- Cv- 3338

MEMORANDUM
Ludw g, J. Novenber 9, 1998

Defendants City of Philadel phia, Philadelphia Prison
System Thomas J. Costello, Elsa Legesse, Arthur J. Bl acknon, and
Hel en C. Vesey nove to dismss the conplaint for failure to state
a claim Fed. R Civ. P. 12(b)(6).' Jurisdiction is federa
guestion and supplenental. 28 U. S.C. 88 1332, 1367.

This is a Title VII and § 1983 action. Plaintiff Janes
W Smth, an African-Anerican who is a correctional officer inthe
Phi | adel phia Prison System is suing for race discrimnation and
deprivation of his First Amendnent rights. Conmpl . 19 45, 46.
State tort clains are also alleged. 1d. Y 45-57. Defendants are
the Cty, the prison system and four individual defendants.
According to the conplaint, plaintiff’s injuries consisted of
repeated and unpunished racially derogatory remarks and a

retaliatory transfer to an undesirable position in the prison

! Under Rule 12(b)(6), the allegations of the conplaint
are accepted as true, all reasonable inferences are drawn in the
I ight nost favorable tothe plaintiff, and di sm ssal is appropriate
only if it appears that plaintiff could prove no set of facts that
would entitle her to relief. See Winer v. Quaker QGats Co., 129
F.3d 310, 315 (3d Gr. 1997).




system ? The state clains are i ntentional and negligent infliction
of enotional distress, defamation, and fal se |ight.

Def endants’ notionto dismss will be granted in part and
denied in part, as foll ows:

1. Violation of Title VI — Ganted as to the

i ndi vi dual defendants. | ndi vi dual s cannot be held |iable under

Title VI, 42 U.S.C. § 2000e et seq. (1994). See Sheridan v. E.|

DuPont de Nenours and Co., 100 F.3d 1061, 1078 (3d Cr. 1996).

Denied as tothe CGity. The conplaint alleges a “systematic pattern
and practice of allowng aracially hostile atnosphere.” Conpl.,

M 23. See generally Andrews v. City of Phila., 895 F. 2d 1469, 1487

(3d Gr. 1990) (listing the el enents of a hostile work environnment

claim.
2. 8§ 1983 violation —Denied. A policy or custom of

retaliating against prison system enployees who exercise their
First Amendnent rights is alleged. Compl . 9§ 46. Protesting
racial “discrimnation, when practiced by those exercising
authority in the nanme of a public official, is . . . a matter of
public concern” and entitled to First Anmendnent protection. Azzaro

V. County of Allegheny, 110 F.3d 968, 978 (3d Cir. 1997). Read in

the light nost favorable to plaintiff, the alleged retaliation

’As the basis for the § 1983 claim plaintiff maintains
t hat defendants “took adverse action, pursuant to governnenta
policy, practice and/or custom against the plaintiff for
retaliation for his exercise of his First Amendnent rights.”
Conpl ., 9 46.



could be *“relevant to the electorate’s evaluation of the
performance of an elected official.” [d.

Mor eover, contrary to defendant’s notion, the conpl aint
does not | ack adequate specificity. It sets forth specific dates,
3

nanmes, and details of plaintiff’s claim

3. Intentional infliction of enotional distress

Deni ed wit hout prejudice to re-assertion. This workplace claimis

di sf avor ed. See Matczak v. Frankford Candy & Chocolate Co., 136

F.3d 933, 940 (3d Gr. 1997) (“[I]t is extrenely rare to find
conduct in the enploynent context that wll rise to the |evel of
out rageousness necessary to provide a basis for recovery for the
tort of intentional infliction of enotional distress.” (quoting Cox

v. Keystone Carbon Co., 861 F.2d 390, 395 (3d Cir. 1988)));

Andrews, 895 F.2d at 1487 (“[T]he only instances in which courts
appl yi ng Pennsylvania | aw have found conduct outrageous in the
enpl oynent context is where an enployer engaged in both sexua
harassnment . . . [and] retaliation for turning down sexual
propositions.” (citations omtted)).

4. Neqgl i gent inflictionof enptional di stress —G ant ed

—in that no physical injury is averred. See Matczak, 136 F. 3d at

3A heightened pleading requirement does not apply to
clainms of municipal liability under 8§ 1983. See Leatherman v.
Tarrant County Narcotics Intelligence & Coordination Unit, 507 U. S
163, 168-169, 113 S. C. 1160, 1163, 122 L. Ed. 2d 517 (1993).
Even if it renmains applicable to clains against individuals, the
present conplaint clears that hurdle. See Colburn v. Upper Darby
Townshi p, 838 F.2d 663, 666 (3d Cir. 1988) (pleading specific
conduct, individuals, tinme, and place of conduct is sufficient to
satisfy hei ghtened pleading requirenent of 8§ 1983 clains agai nst
i ndi vi dual s) .




940 (“A plaintiff nust allege sonme formof bodily harmto maintain
a claimof negligent infliction of enotional distress.” (citing
Simmons v. Pacor, Inc., 543 Pa. 664, 676-77, 674 A 2d 232, 238
(1996))).

5. Def amation, falselight, andintentional infliction

of enotional distress —Ganted as to the City of Phil adel phia;

denied as to the individual defendants. The City is inmmune from
civil suit. See 42 Pa. Cons. Stat. Ann. 8§ 8541 (1998). Imunity
does not attach to intentional acts of the individual defendants.

See Pa. Cons. Stat. Ann. 8§ 8550 (1998); Wakshul v. Gty of Phila.,

998 F. Supp. 585, 588 (E.D. Pa. 1998) (“Furthernore, while thereis
a statutory abrogation of inmmnity of individual enployees for
intentional torts, this does not renove the immunity of the | oca
agency, here the Gty.").

6. Def amati on — Granted as to defendants Legesse and

Bl acknon; denied as to the other individual defendants. Legesse
and Bl acknon were not involved i n publishing the all eged statenent.
Denied as to the remai ni ng def endants because the existence of a
conditional privilege cannot be decided at this stage.

7. False light —Granted. Publication in the prison

| ogbook is not sufficient publicity. See Strickland v. University

of Scrant on, Pa. Super. __, __, 700 A 2d 979, 987 (1997)

(“The el enments to be proven are publicity, givento private facts,
whi ch woul d be highly offensive to a reasonable person and which

are not of legitimte concern to the public.”).



8. All counts —Granted as to the Phil adel phia Prison

System It is not a suable entity separate and distinct fromthe

City. See Bonenberger v. Plynouth Township, 132 F.3d 20, 25 n.4

(3d Gr. 1997) (“As in past cases, we treat the nmunicipality and
its police departnent as a single entity for purposes of section

1983 liability.”) (citing Col burn v. Upper Darby Townshi p, 838 F. 2d

663, 671 n.7 (3d Cir. 1988)); Dunsnore v. Chester County Children

& Youth Servs., C. A No. 92-3746, 1994 W 446880, at *1 (E.D. Pa.

Aug. 18, 1994), aff’'d, 47 F.3d 1160 (3d GCir. 1995).

Accordingly, the following clains wll survive under
Count 1: Title VII against the Cty; 8 1983 (First Amendnent)
against the Cty, Costello, Legesse, Blacknon, and Vesey; and
intentional infliction of enotional distress against the four
i ndi vi dual defendants. Under Count |1, the defamation claim

agai nst Vesey and Costell o.

Edmund V. Ludw g, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES W SM TH : ClVIL ACTI ON
V. :
CI TY OF PH LADELPHI A, et al. NO. 98- Cv- 3338
ORDER

AND NOW this 9th day of Novenber, 1998, the notion to
dism ss of defendants City of Philadel phia, Philadelphia Prison
System Thomas J. Costello, Elsa Legesse, Arthur J. Bl acknon, and
Hel en C. Vesey against plaintiff James W Smth is granted in part
and denied in part, Fed. R CGv. P. 12(b)(6), as follows: *

1. Title VIl —Granted as to the i ndivi dual defendants.
Denied as to the Cty of Phil adel phi a.

2. § 1983 —Deni ed.

3. Negligent and intentional infliction of enotional
distress —Granted as to negligent infliction. Ganted as to the

City for intentional infliction; otherw se, deni ed.

*The conpl ai nt agai nst the Phil adel phia Prison Systemis
dismssed in that it is not a suable party.



4, Def amati on —Granted as to the Gty of Phil adel phi a,
Legesse, and Bl acknon. Denied, as to Vesey and Costello.
5. Fal se |light —G ant ed.

A menorandum acconpani es this order.

Ednund V. Ludw g, J.



