IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SANDRA NARI N, : ClVIL ACTI ON
Plaintiff, : 97- 6376
V. :

LONER MERI ON SCHOOL DI STRI CT
Def endant .

MEMORANDUM AND ORDER

JOYNER, J. NOVEMBER , 1998

Presently before the Court is Defendant, Lower Merion School
District’s (the “District” or “Defendant”), Mdtion for Sunmary
Judgnent on all counts of Plaintiff’s conplaint. Al so before the
Court is Defendant’s Modtion for Partial Summary Judgnent based on
the Statute of Limtations for counts | through V of Plaintiff’s
conplaint. Plaintiff, Sandra Narin (“Narin” or “Plaintiff”),
filed a twelve count conplaint alleging that Defendant’s failure
to hire her for various teaching positions constituted age
di scrimnation under the Age Discrimnation in Enploynent Act
(“ADEA”). See 29 U.S.C. 88 621, et. seq. For the follow ng
reasons, Defendant’s Modtion for Sunmary Judgnent on all counts of
Plaintiff’s conplaint is granted as to counts I, I1Il, IV, VII
VITI, I'X, X, XI, and XIl and denied as to counts |, V, and VI.
Def endant’s Motion for Partial Sunmary Judgnent based on the

Statute of Limtations is granted as to count V and denied as to

the renmmi nder of the counts.



BACKGROUND

Plaintiff, Narin, became certified to teach French and
Russian in May of 1994 and English in Septenber of 1996. Narin
student taught in the District at Harriton H gh School
(“Harriton”) in the Spring of 1994. Subsequently, the District
hired Narin for the 1994-95 school year as a part-tine long term
substitute! to teach French at Harriton. On April 11, 1995,
Narin was notified that this tenporary position was elim nated
for the following year. Narin continued working with the
District as a per diem substitute from Septenber 1995 through
June 1997.

While Narin was substitute teaching, she continued to apply
for any rel evant teaching position that becane available in the
District. Plaintiff applied for a variety of positions ranging
from French positions at the elenentary and m ddl e school |evels
to English positions at the high school level. 1In all, Narin
applied for approximately ten (10) teaching positions. Narin was
interviewed for sone of the positions she applied for, but she
was not hired for any of them Narin alleges that the District
did not hire her for these positions due to age discrimnation.
Narin was 54 when she first began working at the District and was

56 when she filed the present suit.?

! Long term substitutes are used by the District to fill

ext ended t enporary vacanci es created, for exanple, by sabbatical s,
sick leaves, or child-bearing/maternity |eaves and for other
pur poses such as student overfl ow.

2 Narin was born on April 2, 1941.
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Narin filed a conplaint alleging age discrimnation with the
Equal Enpl oynment Qpportunity Conm ssion (“EEOC’) and the
Pennsyl vani a Human Rel ati ons Conm ssion (“PHRC’') on June 10, 1997

and filed this action on Cctober 14, 1997.

DI SCUSSI ON

Sunmary Judgnent St andard

Summary judgnent is appropriate where the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, reveal no genuine issue of materia
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Civ. P. 56(c). Qur responsibility is not to
resol ve di sputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere
scintilla of evidence" in the nonnbvant’s favor will not avoid

summary judgnent. WIlianms v. Borough of West Chester, 891 F.2d

458, 460 (3d Gr. 1989)(citing Anderson, 477 U S. at 249).

Rat her, we will grant summary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party." Anderson, 477 U S. at 248.

In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonabl e inferences nust be drawn in favor of the non-
nmoving party. 1d. at 256. Once the noving party has net the

initial burden of denonstrating the absence of a genuine issue of
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material fact, the non-noving party nmust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990)(citing Cel otex
Corp. v. Catrett, 477 U.S. 317, 323 (1986)).

1. Method of Proof in Empl oynent Discrinnation Cases

Plaintiff’'s enpl oynent discrimnation claimis governed by
the burden shifting framework first established by the Suprene

Court in MDonnell Douglas Corp. v. Geen, 411 U S. 792 (1972),

refined in Texas Departnent of Community Affairs v. Burdine, 450

U S 248 (1981), and clarified in St. Mary’'s Honor Center v.

H cks, 113 S. . 2742 (1993). This framework has three steps:
(1) plaintiff nust first establish a prima facie case of

di scrimnation; (2) the burden then shifts to defendant, who nust
offer a legitimate, non-discrimnatory reason for the action; and
(3) plaintiff may then “denonstrate that the enployer’s stated
reason was not its true reason, but nerely a pretext for

discrimnation.” Brewer v. Quaker State Gl Refining Corp., 72

F.3d 326, 330 (3d Cr. 1995).

To establish a prima facie case of age discrimnation under
the ADEA for failure to hire, a plaintiff nust establish: (1)
that she is over the age of forty (40); (2) that she applied for
and was qualified for the job; (3) that despite her
qualifications she was rejected; and (4) that the enpl oyer either
ultimately filled the position wth soneone sufficiently younger

to permt an inference of discrimnation or continued to seek
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applicants fromanong those having plaintiff’s qualifications.

See Brewer, 72 F.3d at 330 (internal citations omtted); see also

EEEOC v. Mtal Service Co., 892 F.2d 341, 348 (3d Gr.
1990) (to establish prima facie case plaintiff nust show that he
“made every reasonable attenpt to convey his interest in the

job”); see generally In Re Carnegie Center Associates, 129 F.3d

290, 298 (3d Cir. 1997)(plaintiff nmust express interest in
position to make out prima facie case of discrimnation).

In Sheridan v. E.I. DuPont de Nenpurs and Co., 100 F.3d 1061

(1996), the Third Circuit, sitting en banc, clarified the
evidence required to submt pretext clains to a jury. The court
reaffirmed its prior holdings that when the defendant answers the
plaintiff’s prima facie case wwth |legitimte, non-discrimnatory
reasons for its action, the plaintiff may defeat summary judgnent
by “point[ing] to sone evidence, direct or circunstantial, from
which a fact finder could reasonably either (1) disbelieve the
enployer’s articulated legitinmate reasons, or (2) believe that an
i nvidious discrimnatory reason was nore |likely than not a
notivating or determ native cause of the enployer’s action.” [d.

at 1067 (quoting Fuentes v. Perskie, 32 F.3d 759, 764 (3d Gr.

1994)); see also Keller v. Oix Credit Alliance, Inc., 130 F. 3d

1101, 1108 (3d Cr. 1997)(en banc); Lawence v. National

West m nster Bank of New Jersey, 98 F.3d 61, 66 (3d Cr. 1996);

Brewer, 72 F.3d at 331. A plaintiff nust present evidence that
denonstrates “weaknesses, inplausibilities, inconsistencies,

i ncoherences, or contradictions” in defendant’s proffered



| egitimate, non-discrimnatory reason such that a reasonable jury
coul d conclude that the proffered reason is not “worthy of
credence.” Keller, 130 F.3d at 1108 (en banc)(quoting Fuentes,
32 F.3d at 764).

The district court’s role is to “determ ne whet her the
plaintiff has cast sufficient doubt upon the enployer’s proffered
reasons to permt a reasonable fact finder to conclude that the
reasons are incredible.” Sheridan, 100 F.3d at 1072. |In doing
so, we nust not usurp the jury's “traditional function of
assessing the weight of the evidence, the credibility of the
W t nesses through observation of both direct testinony and cross-
exam nation at trial, and the strength of the inferences that can
be drawn fromthe elenents of the prinma facie case and the
evi dence that underm nes the enployer’s proffered reasons for its

actions.” 1d.

I11. Application of Standard to Plaintiff's d ains

I n each count of Plaintiff’s conplaint she alleges a
di fferent, specific position for which she was not hired due to
age discrimnation. Thus, we will analyze Plaintiff’s clains
count by count, conbining them where appropriate.

A Counts Il and |V

In count Il Plaintiff clains that the District failed to
hire her for a teaching position in a gifted programdue to age
discrimnation, and in count IV Plaintiff clains that the

District failed to hire her as a teacher in an alternative
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setting due to age discrimnation. Plaintiff does not allege who

3 The District maintains that

was hired to fill these positions.
there were no avail abl e positions that correspond to these
al | eged positions.

Regarding count |1, Plaintiff was unsure in deposition about
what position she had actually applied for and admts that “there
may have been a m x-up.” See (Narin Dep. at 152-53). Regarding
count IV, Plaintiff alleges that she applied for these positions
in response to a newspaper advertisenent.’

However, Plaintiff has not presented any evidence to
denonstrate that these positions were avail able and/or were
filled by soneone sufficiently younger to permt an inference of
age discrimnation. Consequently, Plaintiff cannot establish a
prima facie case of age discrimnation for counts Il and | V.

Therefore, we wll grant sunmary judgnent as to these counts.

See Brewer, 72 F.3d at 330.

B. Count 111
In count Il Plaintiff clains that the District failed to
hire her in the Spring of 1996 for a Challenge (G fted) teaching

position at Cynwd El enmentary School due to age discrimnation.

® Plaintiff testifiedthat she thinks “Domeni ck sonebody” was

hired for the teacher in an alternative setting position. See
(Narin Dep. at 149). However, Plaintiff has not provided the Court
wi th any evidence of who this person is, what he or she was hired
for, or whether he or she was hired for the position Plaintiff now
identifies.

* In a sur-reply to Defendant’s Mtion for Partial Summary
Judgnent on the Statute of Limtations, Plaintiff provided the
Court with a copy of the advertisenent to which she responded.
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Narin was not selected to be interviewed for this position. The
District hired Jill Horak (“Horak”), who was 43 years old at the
time of hire, for the position. The District gives as its

| egitimte, non-discrimnatory reason for not interview ng
Plaintiff and for hiring Horak that the District wanted sonmeone
with elenmentary | evel experience for the position.

Plaintiff does not present any evidence to rebut this
assertion. Plaintiff does not, for exanple, provide any evidence
to denonstrate that Horak did not have the el enentary school
experience that the District says its desired. |In fact,
Plaintiff's only response to the District’'s stated reason is that
she, too, was certified to teach el enentary school.® Plaintiff
has not net her burden to “denonstrate that the enpl oyer’s stated
reason was not its true reason, but nerely a pretext for
discrimnation.” Brewer, 72 F.3d at 330. Therefore, summary
judgnent is granted as to count I11.

C_ Count VI

In count VIl Plaintiff clains that the District failed to
hire her for a part-tine long termsubstitute English position at
Bal a Cynwyd M ddl e School due to age discrimnation. Narin
applied for this position on Decenber 20, 1996. Andrew Thonas

(“Thomas”), who was 24 years old, was hired to fill this

® The District does not dispute that Plaintiff was certified

t hrough her | anguage certificate to teach elenentary school, but
i nstead states that she di d not have experi ence teachi ng el enentary
school and that she did not have an elenentary education
certificate. See (Def.’s Resp. Mem at 3-4).
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position. The District gives as its legitimte, non-
discrimnatory reason for hiring Thomas that he was hired prior
to Narin applying for or expressing an interest in the position
and that he cane w th outstanding recomrendati ons.

Narin, once again, does not point to any evidence to rebut
this assertion; she does not even address Defendant’s stated non-
discrimnatory reason in her responses to Defendant’s notion for
summary judgnent. Therefore, sunmary judgnent is granted as to
count VII.

D. Count VIII

In count VIII Plaintiff clains that in the spring of 1997,
the District failed to hire her for an enmergency long term
substitute English position at Lower Merion H gh School due to
age discrimnation. The District hired Deborah Gavin (“Gavin”),
who was 27 years old at the tinme, to fill the position

As its legitimate, non-discrimnatory reason for hiring
Gavin, the District offers that Gavin perforned better in her
interview and that the interviewers were generally uninpressed
with Narin. See (Def.’s Mem at 9-11 and Exhibits cited therein
and attached thereto).

Narin has not produced any evidence to rebut this assertion.
Therefore, summary judgnent is granted as to count VIII.

E._ Count 1 X

In count I X Plaintiff clains that in the sumrer of 1997, the
District failed to hire her for an English position at Lower

Merion H gh School due to age discrimnation. The District’s
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first choice for this position was Marsha Pincus (“Pincus”), who
was 45 years old at the tine. However, Pincus w thdrew her nane
from consideration after she was sel ected as the top candi date.
Subsequently, the District hired Deborah Gavin (“Gavin”), who was
approxi mately 27 years old at the tinme. The District submts as
its legitimate, non-discrimnatory reason for hiring Gavin over
Narin, that Gavin perforned better in the interview and that the
princi pal had been favorably inpressed with Gavin during her
prior position as a long term substitute.

Again, Plaintiff has not offered any evidence to rebut this
| egitimate, non-discrimnatory reason. |In fact, once again,
Plaintiff does not even address this stated reason in any of her
responses to Defendant’s notion for summary judgnent. Therefore,
summary judgnent will be granted as to count I|X

E. Count X

In count X Plaintiff clains that in the summer of 1997, the
District failed to hire her for an English position at Harriton
due to age discrimnation. Plaintiff was 56 years old at the
time she applied for the position. The District’s first choice
for that position was Rayna Gol dfarb (“CGoldfarb”) who was 51
years old at the tine. Goldfarb withdrew her name from
consideration, so the District chose Rita Lerario (“Lerario”),
who was 49 years old at the tinme. G ven the closeness of the
ages of Plaintiff and Lerario (not to nention CGoldfarb), it is
guesti onabl e whether Plaintiff has alleged that the D strict

hi red soneone sufficiently younger to permt an inference of age
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discrimnation. See Brewer, 72 F.3d at 330 (internal citations

omtted); see also Barber v. CSX Distribution Services, 68 F.3d

694, 699 (3d Cr. 1995); Falkenstein v. Nesham ny Schoo

District, No. CV.A 96-5807, 1997 W. 416271, * 5 (E. D. Pa. July
14, 1997). However, assum ng arguendo that Plaintiff states a
prima facie case, she again has not presented any evidence to
call into question or cast any doubt on Defendant’s stated
legitimate, non-discrimnatory reason for hiring Lerario.

The District has provided as the legitimte, non-
discrimnatory reason for hiring Lerario over Narin that Narin
was not ranked highly by the interviewers. A conmttee,
consi sting of the new principal at Harriton, Joel D Bartol oneo;
the District Gfted Educati on Supervisor, Ceil Frey; the
Assistant Principal, WIIliam Loue; and the Student Council
President, Benjamn Getto, interviewed all five of the applicants
for this teaching position. The conmttee unani nously
recomrended CGoldfarb for the position. Wen Col dfarb declined,
the comm ttee unani nously recommended Lerario. Narin' s interview
for the position did not go well, and she was ranked fourth of
the five applicants for this position, including Goldfarb. See
(Def.’s Motion for Sunmmary Judgnent at Ex. 2).

Narin has not offered any evidence “direct or
circunstantial, fromwhich a fact finder could reasonably either
(1) disbelieve the enployer’s articulated legitimte reasons, or
(2) believe that an invidious discrimnatory reason was nore

likely than not a notivating or determ native cause of the
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enpl oyer’s action.” Sheridan, 100 F.3d at 1067 (quoting Fuentes,
32 F.3d at 764. Therefore, summary judgnent is granted as to
count X

G Count Xl

In count XI, Plaintiff alleges that the District’s failure
to hire her for a Chall enge Teacher position at Wl sh Valley
M ddl e School in June of 1997 was due to age discrimnation.
Narin was 56 years old when she applied for the position. The
person who filled that position was Frank Panaia (“Panaia”), who
was 54 years old. Once again, it is questionable whether
Plaintiff states a prinma facie case for this position given the

close proximty of the ages (56 and 54). See Brewer, 72 F.3d at

330 (internal citations omtted); see also Barber, 68 F.3d at

699; Fal kenstein, 1997 W. 416271 at * 5.

However, assum ng arguendo that Plaintiff has stated a prim
facie case, Plaintiff has not presented any evidence to rebut the
District’s legitimate, non-discrimnatory reason for hiring
Panai a. Panaia was already a teacher in the school when this
positi on was announced. He requested that he be transferred to
this position. The District stated that they generally try to
accommodat e transfer requests such as this and thus did not
consi der any other candidates, including Plaintiff, for the
position. Plaintiff has not presented any evidence at all to
rebut this assertion. Therefore, Plaintiff has not net her
burden as to count XI and we wll grant summary judgnent.

H_ Count XlI

12



In count XIl of the conplaint Plaintiff alleges that she was
not notified of the instructional aide positions that were
available in the District due to age discrimnation. However,
Plaintiff has not sufficiently stated a claimfor age
discrimnation for these instructional aide positions because she
can not show that she applied for or even expressed an interest

in these positions. See In Re Carnegie Center Associates, 129

F.3d at 298 (plaintiff did not establish a prima facie case of
discrimnation for positions she did not apply for or express
interest in). The Third Grcuit has determ ned that failure of a
plaintiff to go through a formal application process wll not
preclude a plaintiff fromestablishing a prima facie case, as
long as the plaintiff nmade every reasonable attenpt to convey her

interest in the job to the enployer. See Metal Service, 892 F.2d

at 348.

Plaintiff argues that she infornmed the District that she was
going to apply for every avail able teaching position and that,
therefore, she sufficiently expressed an interest in these
instructional aide positions. However, the District has produced
evi dence to denonstrate that these instructional aide positions
were posted and that Plaintiff had actual know edge of these
posi ti ons because she formally applied for another teaching job
that was listed in the sane posting as the instructional aide
positions. Therefore, as Plaintiff has not denonstrated that she

made every reasonable effort to make her interest in these
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instructional aide positions known, summary judgnent is granted
as to count XIl. [Id.

l. Counts 1, V, and VI

Counts |, V, and VI allege age discrimnation through
Defendant’s failure to hire Plaintiff for 1) a French teaching
position at the Cynwyd El enentary School; 2) an English teaching
position at Harriton; and 3) a part-tinme long term substitute
French position at Bala Cynwd M ddl e School. Defendant has
offered as the legitimte, non-discrimnatory reasons for not
hiring Plaintiff for these positions, respectively, that she 1)
does not have public el enentary educati on experience; 2) that the
ot her candi date scored higher in interviews; and 3) that
Plaintiff did not have m ddl e school experience.

However, for counts I, V,% and VI, Plaintiff has
denonstrated sone evidence, “fromwhich a fact finder could
reasonably either (1) disbelieve the enployer’s articul ated
| egiti mate reasons, or (2) believe that an invidious
discrimnatory reason was nore |likely than not a notivating or
determ nati ve cause of the enployer’s action.” Sheridan, 100
F.3d at 1067 (quoting Fuentes, 32 F.3d at 764). Therefore,

summary judgnent is denied at to these counts.

V. Statute of Limtations

® However, summary judgnent is granted as to count V due to
the statute of Iimtations problemas discussed in section IV of
t hi s Menorandum
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Plaintiff filed a conplaint wiwth the EEOC and t he PHRC on
June 10, 1997. Defendant argues that Plaintiff should not be
allowed to bring clains for any enpl oynent deci sion nade prior to
August 14, 1996, which is 300 days fromPlaintiff’s filing with
the EECC and PHRC. Defendant argues that this limtations period
bars counts | through V of Plaintiff’s conplaint. Because we
have al ready granted summary judgnent as to counts II, II1l, and
IV, we will only consider Defendant’s argunent as it relates to
counts | and V.

In response to Defendant’s notion, Plaintiff argues that
each instance of discrimnation alleged in her Conplaint
constitutes a continuing violation and that the doctrine of
equi t abl e estoppel applies.

“[T]he ordinary tinme for filing a charge of enpl oynent
discrimnation with the EECC is 300 days after the all eged
di scrimnation when the charge is filed first, as here, with the

appropriate Pennsylvania state agency.” Rush v. Scott Speciality

Gases, Inc., 113 F.3d 476, 480 (3d Gir. 1997)(citing 42 U.S.C,

82000e-5(e)(1)). Plaintiff filed her claimw th the EEOCC and
PHRC on June 10, 1997. Therefore, the 300-day retroactive
[imtations period, which would ordinarily bar clains for earlier
events, began to run on August 14, 1996.

“As a general rule, the statute of limtations begins to run

when the plaintiff’'s cause of action accrues.” Gshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, 1385 (3d Gr. 1994). “A

claimaccrues in a federal cause of action as soon as a potenti al
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claimant either is aware, or should be aware, of the existence of
and source of an injury.” [1d. at 1386. This occurs when a
plaintiff “’knows or reasonably should know that the

discrimnatory act has occurred.”” [d. (quoting Cheneng v.

Del aware State College, 643 F. Supp. 1575, 1580 (D. Del.

1986) (internal citations omtted)).

“The continuing violation theory allows a "plaintiff [to]
pursue a Title VII claimfor discrimnatory conduct that began
prior to the filing period if he can denonstrate that the act is
part of an ongoing practice or pattern of discrimnation of the

defendant.’” Rush, 113 F.3d at 481 (quoting West v. Phil adel phia

Elec. Co., 45 F.3d 744, 754 (3d Cir. 1995)). To utilize this
theory, a plaintiff nust “show that at |east one discrimnatory
act occurred wthin the 300-day period” and that “the harassnent
is "nmore than the occurrence of isolated or sporadic acts of
intentional discrimnation.’”” 1d. (quoting West, 45 F.3d at 755
(internal citations omtted)). The Third GCrcuit follows the

guidelines set out in Berry v. Board of Supervisors of Louisiana

State Univ., 715 F.2d 971 (5th Cr. 1983) in determ ning whether

to apply the continuing violation theory. Id. The court in
Berry offered the following factors as relevant to determ ne
whet her there is a continuing violation:

The first is the subject matter. Do the alleged acts

i nvol ve the sanme type of discrimnation, tending to connect
themin a continuing violation? The second is frequency.
Are the alleged acts recurring . . . or nore in the nature
of an isolated work assignnment or enploynent decision? The
third factor, perhaps of nost inportance, is degree of

per manence. Does the act have the degree of permanence
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whi ch shoul d trigger an enpl oyee’s awareness of and duty to

assert [his] or her rights, or which should indicate to the

enpl oyee that the continued exi stence of the adverse

consequences of the act is to be expected w thout being

dependent on the intent to discrimnate?
Rush, 113 F.3d at 482 (quoting Berry, 715 F.2d at 981 (footnote
omtted)).

Further, since the tine limtations applicable to enpl oynent
di scrimnation cases such as this are not jurisdictional, they
are subject to equitable tolling. Gshiver, 38 F.3d at 1387
(citations omtted). The Third GCrcuit “has instructed that
there are three principal, though not exclusive, situations in
whi ch equitable tolling may be appropriate: (1) where the
def endant has actively msled the plaintiff respecting the
plaintiff’'s cause of action; (2) where the plaintiff in sone
extraordi nary way has been prevented fromasserting his or her
rights; or (3) where the plaintiff has tinely asserted his or her

rights mstakenly in the wong forum” |d.

A Conti nuing Violation

Plaintiff argues that each separate position for which she
was not hired is part of a continuing violation. Plaintiff
attenpts to anal yze her clains in accordance wth the three
factors pronounced in Berry. Accordingly, Plaintiff argues that
the subject matter of the discrimnation is the sane because all
of her clains were “failure to enploy” clains; that the acts of
di scrimnation were frequent because ten occurred in a one and

hal f year tinme span; and that “failure to enploy is permanent.”
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Plaintiff’s argunent denonstrates a m sunderstandi ng of the
factors annunciated in Berry. |In fact, each of the acts of
discrimnation as alleged in Plaintiff’s conplaint nore closely
resenbl e i solated enpl oynent decisions. Berry, 715 F.2d at 981

see also Rush, 113 F.3d at 483 (finding failure to pronote clains

were each discrete incidents not susceptible to continuing
violation analysis). Further, when Plaintiff became aware that
she was not hired for a particular position, “the act [had] the
degree of permanence which should trigger an enpl oyee’ s awar eness
of and duty to assert [his] or her rights.” Berry, 715 F.2d at
981.

We find that each count of Plaintiff’s Conplaint sets forth
a separate and distinct enploynent decision, and therefore that
they do not constitute a continuing violation.

B. Equi t abl e Est oppel

Plaintiff also argues that the Court should apply the
doctrine of equitable estoppel to her case since she did not know
she had been discrimnated against until within the 300 day
peri od and because, while both she and her husband, who is
representing her in this action, are attorneys, “neither of them
has ever practiced Labor Law nor has either of them ever been
i nvolved in an enploynent action and neither of them knew of the
300 day rule.” (Pl.’s Resp. at 6-7).

Plaintiff does not present the Court with any facts that
woul d denonstrate that the equitable estoppel doctrine should

apply to her clains. Plaintiff has not, for exanple, alleged
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t hat Defendant “has actively msled the plaintiff respecting the
plaintiff’s cause of action;” or that she has “in sone

extraordi nary way has been prevented from asserting her rights;”
or that she “has tinely asserted her rights mstakenly in the
wong forum” Oshiver, 38 F.3d at 1387. W w Il not apply the
doctrine of equitable estoppel to Plaintiff’'s clains.

C._ Count |

Def endant argues that Plaintiff’s cause of action for the
teaching position in count I of the conplaint accrued on April
17, 1996, when Defendant responded to Plaintiff’'s request to be
considered for this position. See (Def.’s Mem at Ex. F).
However, the Defendant’s letter does not informPlaintiff that
she did not receive the position. |In fact, the letter indicates
that the District has not yet decided whether there will even be
a position.

As no evidence has been provided as to when Plaintiff
actually | earned that she had not selected for the position and
as Plaintiff alleges that she |learned of this discrimnatory act
within the 300 days, Defendant’s notion for sunmmary judgnent
based on the statute of [imtations is denied as to count |I.

D. Count V

Def endant argues that Plaintiff was aware that she was not
hired for the position described in count V of her conpl ai nt
prior to August 14, 1996, and, therefore, the statute of
[imtations prevents her frombringing this claim Defendant

presents as evidence a letter dated August 12, 1996, wherein
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Plaintiff states that she knew soneone el se had been hired for
t he position.

Plaintiff responds that although she was aware that soneone
had been hired by the school prior to August 14, 1996, that her
cause of action did not accrue until the school board officially
appoi nted the person hired, which was after August 14, 1996.
Plaintiff argues that until the official board appoi nt nent
sonmeone el se could still have been hired.

We find that Plaintiff’'s cause of action accrued when she
becane aware that she was not hired for the position. This is
the date on which Plaintiff was “aware, or should [have been]
aware, of the existence of and source of an injury.” Oshiver, 38
F.3d at 1386. Therefore, as there is clear evidence that
Plaintiff knew of the decision not to hire her prior to August
14, 1996, we will grant summary judgnent as to count V based on

the statute of limtations.

CONCLUSI ON

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SANDRA NARI N, : ClVIL ACTI ON
Plaintiff, : 97- 6376
V. :

LONER MERI ON SCHOOL DI STRI CT
Def endant .

ORDER

AND NOW this day of Novenber, 1998, upon
consi deration of Defendant’s Mdtion for Sunmary Judgnent and
Plaintiff’s response thereto as well as the suppl enent al
responses of the parties, and Defendant’s Mtion for Parti al
Summary Judgnent based on the Statute of Limtations, it is
hereby ORDERED, in accordance wth the foregoing Menorandum as
fol |l ows:

1) Defendant’s Motion for Sunmary Judgnent on all counts is
GRANTED as to counts I, [II, IV, Vil, VIIl, IX X X, and Xl
and DENIED as to counts I, V, and VI; and

2) Defendant’s Mdtion for Partial Summary Judgnent based on
the Statute of Limtations is GRANTED as to count V and DEN ED as

to count |I.

BY THE COURT:



J. CURTIS JOYNER, J.



