IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY DI NTERVAN . CVIL ACTI ON

VS.
NO. 98-1802
NATI ONW DE MUTUAL
| NSURANCE COVPANY

VEMORANDUM AND ORDER

JOYNER, J. Novenber , 1998

Pursuant to 28 U. S.C. 81404(a), Defendant, Nationw de Mit ual
| nsurance Conpany noves to transfer this action to the United
States District Court for the Western District of Pennsylvani a.
After careful consideration of the pleadings and subm ssions of
the parties and for the reasons set forth bel ow, Defendant’s
notion shall be granted.

Fact ual Backar ound

In April, 1998, Plaintiff brought this suit against
Nati onwi de, her autonobile insurance carrier, for bad faith under
42 Pa.C. S. 88371, fraud and for violations of the Pennsylvania
Unfair Trade Practices and Consuner Protection Law, 73 P.S. 8201-
1, et. seq. Ms. Dinterman’s clains arise out of an autonobile
acci dent which occurred on February 7, 1991 in Cranberry
Townshi p, Butler County, Pennsylvania when the car she was
driving was struck by a vehicle operated by one Kevin G een, who
failed to stop for a stop sign at the intersection of Powell and

Rochester Roads. At the tine of the accident, M. G een was



i ntoxicated and was insured for liability up to $100,000 by Erie
| nsurance Exchange. Ms. Dinterman suffered severe injuries to
her | ower back and neck in the accident and was eventual ly found
to be totally disabled fromworking entitling her to soci al
security disability benefits fromthe date of the accident

t hrough Septenber 9, 1992 and from July, 1995 through the
present.

I n Novenber, 1993, Erie Insurance tendered its $100, 000
policy limts to Plaintiff. At that time, her attorney advised
Nati onwi de of Plaintiff’s intention to pursue a clai munder her
own auto policy for underinsured notorist benefits and requested
that Nati onwi de consent to plaintiff’s acceptance of the Erie
offer. Al though Nationw de consented to plaintiff’s acceptance
of Erie’s policy limts within one nonth and confirmed that
plaintiff had $150,000 in U M coverage available to her, it did
not make any offers of settlenent or any efforts to resolve her
claimuntil the arbitration of the case on August 19, 1997. On
that date, after rejecting defendant’s first tw offers,
plaintiff agreed to accept $80,000 to settle her UMclaim She
thereafter brought this suit in this court, asserting diversity
jurisdiction under 28 U.S.C. 81332 and proper venue under 28
U.S.C. 81391 since defendant resides in this district.* By this

! Plaintiff avers and Defendant adnmits that Plaintiff is

“...a Pennsylvania citizen, currently residing at 510 Hel en
Street, Rochester, PA 15074,” and that “Defendant...is an Chio
corporation with its principal place of business in Col unbus,
Ohio.” Defendant further admits that it “...is licensed to
transact business in the Comonweal th of Pennsyl vani a and
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nmoti on, defendant seeks to have this matter transferred to the
Western District of Pennsylvani a.

Di scussi on

Def endant contends that this matter is properly transferred
pursuant to 28 U.S.C. 81404(a). That statute provides:

For the conveni ence of parties and witnesses, in the
interest of justice, a district court may transfer any civil
action to any other district or division where it m ght have
been brought.

Under 28 U.S.C. 81391, which governs venue generally,

(a) Acivil action wherein jurisdiction is founded only on
diversity of citizenship may, except as otherw se provided
by | aw, be brought only in (1) a judicial district where any
defendant resides, if all defendants reside in the sane
State, (2) a judicial district in which a substantial part
of the events or om ssions giving rise to the claim
occurred, or a substantial part of property that is the
subject of the action is situated, or (3) a judicial
district in which any defendant is subject to personal
jurisdiction at the tinme the action is conmenced, if there
is no district in which the action may ot herwi se be brought.

(c) For purposes of venue under this chapter, a defendant
that is a corporation shall be deened to reside in any
judicial district in which it is subject to personal
jurisdiction at the tinme the action is commenced. In a State
whi ch has nore than one judicial district and in which a
defendant that is a corporation is subject to persona
jurisdiction at the time an action is commenced, such
corporation shall be deenmed to reside in any district in
that State within which its contacts would be sufficient to
subject it to personal jurisdiction if that district were a
separate State, and, if there is no such district, the
corporation shall be deened to reside in the district within
which it has the nost significant contacts.

Al t hough 81404 gives the district courts discretion to

conduct s business in and throughout Pennsylvania.”
laint and Def’'s Answer, at s 4-5).

g8
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decide a notion to transfer based on an individualized, case-by-

case consi deration of conveni ence and fairness, such notions are

not to be liberally granted. Stewart Organization, Inc. v. Ricoh
Corp., 487 U.S. 22, 29, 108 S.C. 2239, 2244, 101 L.Ed.2d 22
91988); Shutte v. Arncto Steel Corp., 431 F.2d 22, 25 (3rd Gr.

1970). This is because as a general matter, plaintiff’s choice
of forumis given great weight in the Section 1404(a) anal ysis,

al though on a notion to transfer venue, the plaintiff’'s choice is
not accorded the decisive weight it enjoys under forum non

conveni ens. Brockman v. Sun Valley Resorts, Inc., 923 F. Supp

1176, 1179 (D.M nn. 1996); National Property lnvestors VIIl v.
Shell Gl Co., 917 F. Supp. 324, 327 (D.N. J. 1995). See Also:

Jumara v. State Farm Insurance Co., 55 F.3d 873, 879 (3rd Gr.

1995) .

Wer eas when venue is attacked, it is the plaintiff who
bears the burden of show ng proper venue, where a party noves to
transfer a case on grounds of inconvenience, it is that party
whi ch has the burden of showi ng the existing forumis

i nconveni ent. Ervin and Associates, Inc. v. C sneros, 939

F. Supp. 793, 796 (D.Colo. 1996), citing, inter alia, Chrysler
Credit Corp. v. Country Chrysler, Inc., 928 F.2d 1509, 1515 (10th

Cr. 1991). Moreover, where the plaintiff chooses a forum which
is neither his honme nor the situs where any of the operative
facts of the underlying action is based, his forumselection is

entitled to | ess weight. Eagle Traffic Control, Inc. v. Janes

Julian, Inc., 933 F. Supp. 1251, 1259 (E.D.Pa. 1996); Schmdt v.
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Leader Dogs for the Blind, Inc., 544 F. Supp. 42, 47 (E.D. Pa.

1982).

Thus, because the purpose of allow ng 81404(a) transfers is
to “prevent the waste of tine, energy and noney and to protect
litigants, wtnesses and the public agai nst unnecessary
i nconveni ence and expense,” the key considerations for the court
to review when deciding a notion to transfer are (1) the
conveni ence of the parties; (2) the convenience of the w tnesses;

and (3) the interests of justice. Market Transition Facility of

New Jersey v. Twena, 941 F. Supp. 462, 467 (D.N. J. 1996), quoting

Van Dusen v. Barrack, 376 U S. 612, 616, 84 S.C. 805, 809, 11

L. Ed. 2d 945 (1964). In Gulf Ol Corp. v. Glbert, 330 US. 501,

67 S.Ct. 839, 91 L.Ed. 1055 (1947), the Suprene Court |isted
specific factors for the courts to consider when deci di ng
transfer notions. [|d. These factors include:

the relative ease of access to sources of proof;

avai lability of compul sory process for attendance of
unw | 1ing and the cost of obtaining attendance of, wlling
W t nesses; possibility of view of prem ses, if view would be
appropriate to the action; and all other practical problens
that make trial of a case easy, expeditious and i nexpensive.
There may al so be questions as to the enforceability of a
judgnent if one is obtained....The public factors deal with
such things as court congestion, burdensone jury duty in a
community unrelated to the litigation, the interest of
having a |l ocal dispute decided in that locality, and the
pref erence of having a state-|aw governed case decided in
the forumfamliar with that | aw.

Qlf Al, 330 U S at 508-509, 67 S.Ct. at 843. See Also: D Mark

Marketing, Inc. v. L.A. Health Service & Indemity Co. , 913

F. Supp. 402, 409 (E.D.Pa. 1996). A court should not grant a

transfer sinply because the transferee court is nore conveni ent
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for the defendants and therefore if the transfer would nerely
switch the inconvenience fromdefendant to plaintiff, the

transfer should not be all owed. Mar ket Transition Facility of

New Jersey v. Twena, 941 F. Supp. at 467; Kinball v. Schwartz, 580

F. Supp. 582, 588 (WD.Pa. 1984).

In this case, the defendant contends and plaintiff agrees
that the plaintiff resides in and the underlying accident
occurred in the Western District of Pennsylvania. Plaintiff
i kewi se does not dispute that Nationwi de’'s primary claim
representative/file handler with respect to plaintiff’s U M claim
and at |east four and possibly nore wtnesses to the defendant’s
handling of plaintiff’s UMclaimare also |located in the Wstern
District.

It is further clear that the subpoena power of this Court
does not extend far enough to reach these potential w tnesses
given that they are | ocated further than 100 mles fromthe
Eastern District of Pennsylvania. See: Fed.R Cv.P. 45(b)(2).
| ndeed, al though both parties’ counsel are |ocated here and
Nati onwi de regul arly does business here, it appears as though
these are the only contacts which this action has with this
district. W therefore can reach no other conclusion but that
the U S. District Court for the Western District is a far nore
conveni ent and appropriate forumin which to litigate this matter
than is this Court.

For all of these reasons, the notion to transfer this case

to the Western District shall be granted via the attached order
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
MARY DI NTERVAN . CVIL ACTI ON
VS. :
NO. 98-1802

NATI ONW DE MUTUAL
| NSURANCE COVPANY

ORDER

AND NOW this day of Novenber, 1998, upon
consi deration of Defendant’s Mdtion to Transfer Venue and
Plaintiff’'s Response thereto, it is hereby ORDERED that the
Motion is GRANTED for the reasons set forth in the preceding
Menor andum and the Clerk of Court is DIRECTED to forthwth
transfer this case to the United States District Court for the

Western District of Pennsylvani a.

BY THE COURT:

J. CURTIS JOYNER, J.



