IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARCLD MJURRAY : CIVIL ACTI ON
V.

SOUTHEASTERN PENNSYLVANI A :
TRANSI T AUTHORI TY : NO. 96-7971

VEMORANDUM ORDER

Plaintiff inthis Title VI| case alleged that he was
term nat ed because of his race fromhis job as a cashier for
def endant. SEPTA contended that plaintiff was term nated because
after a revenue investigation by four mnority officials, it was
determ ned that fare noney for which plaintiff was responsible
was mssing. The court granted defendant’s notion for summary
judgment on plaintiff’'s Title VI claim

Presently before the court is defendant’s Mtion for an
Award of Attorney’'s Fees and Expert Fees. Defendant seeks
$32,290 for fees expended in the defense of this action.

SEPTA contends that plaintiff pursued his claimdespite
knowing it was neritless in view of the disposition of the

earlier cases of Davis v. Southeastern Pennsyl vani a

Transportation Auth., 1993 W. 169864 (E.D. Pa. May 14, 1993),

aff'd, 19 F.3d 642 (3d Cir.), cert. denied, 513 U S. 119 (1994)

and Barnes v. Sout heastern Pennsylvania Transportati on Auth.,

1996 W. 92098 (E.D. Pa. Feb. 28, 1996), aff’'d, 106 F.3d 384 (3d

Cir. 1996). The court in Davis and Barnes expressly rejected the



sanme argunment on which plaintiff Murray relied that statistical
evi dence showi ng bl ack cashiers were disproportionately affected
by revenue audits gives rise to a reasonable inference that SEPTA
intentionally discrimnated against its black cashiers. See
Davis, 1993 W. 169864, at *4; Barnes, 1996 W. 92098 at *5 n. 4.

Counsel for SEPTA avers that he inforned plaintiff’s
attorney about the rulings in Davis and Barnes and sent him
copies of the opinions along with the expert report of Leonard A
Cupi ngood, Ph.D. which SEPTA had submtted in Barnes. Counsel
for SEPTA avers that plaintiff’'s attorney “conpletely ignored the
docunents and continued the case wi thout any evidence to support
his client’s clains.”

Title VII provides that in “any action under this
subchapter the court, in its discretion, may allow the prevailing
party, other than the Conmi ssion or the United States, a
reasonabl e attorney’s fee (including expert fees) as part of the

costs . . .” See 42 U S.C. § 2000e-5(k); Brown v. Borough of

Chanber sburg, 903 F.2d 274, 277 (3d G r. 1990).

The standard for awarding fees to a prevailing
defendant is stringent. A prevailing plaintiff “should
ordinarily recover an attorney’s fee unless special circunstances

woul d render such an award unjust.” EEOC v. L.B. Foster Co., 123

F.3d 746, 750 (3d GCir. 1997) (citation omtted), cert. denied,

118 S. Ct. 1163 (1998). Awards of fees to prevailing defendants,



however, “are not routine, but are to be only sparingly awarded.”
Id. at 751 (citation omtted). A prevailing defendant may
receive attorney’s fees only if the court finds that the
plaintiff’s “claimwas frivol ous, unreasonable or groundless, or
that the plaintiff continued to litigate after it clearly becane

so.” Christiansburg Garnent Co. v. EEOC 434 U S. 412 (1978);

Hi cks v. Arthur, 891 F. Supp. 213, 214 (E.D. Pa. 1995), aff’'d, 91

F.3d 123 (3d Gr. 1996). A prevailing defendant, however, need

not prove that the plaintiff acted in bad faith. Quiroga v.

Hasbro, Inc., 934 F. 2d 497, 503 (3d Cr.), cert. denied, 502 U S.

940 (1991).

Courts nust “resist the understandable tenptation to
engage in post hoc reasoning by concluding that, because a
plaintiff did not ultimately prevail, his action nust have been

unr easonabl e or wi thout foundation.” Christiansburg Garnment, 434

U S at 421-22; L.B. Foster Co., 123 F.3d at 751. Such post hoc

reasoni ng “woul d substantially add to the risks inhering in nost
litigation and woul d undercut the efforts of Congress to pronote
the vigorous enforcenent of the provisions of Title VII.”

Christiansburg Garnent, 434 U S. at 422: L.B. Foster Co., 123

F.3d at 751.
Significantly, attorney’s fees under the fee-shifting
provision of Title VI may not be assessed agai nst the | osing

party’s attorney but, if at all, only against the |osing party.



See Quiroga, 934 F.2d at 504. Courts have thus found it

appropriate to consider whether a losing plaintiff personally
knew or shoul d have known that his claimwas “frivol ous,
unr easonabl e or groundl ess” before assessing attorney’ s fees

against him See Brown v. Borough v. Chanbersburg, 903 F.2d at

277, H cks v. Arthur, 891 F. Supp. 213, 214-15 (E.D. Pa. 1995)

(declining to assess attorney’s fees in absence of show ng that

plaintiffs were personally aware their discrimnation clains

| acked nerit), aff’'d, 91 F.3d 123 (3d GCir. 1996). Typically, a
di scharged plaintiff genuinely believes he has been wonged but

must depend on his attorney to assess whether there is a legally
cogni zabl e or supportable claim 1d.

In noving for summary judgnent, SEPTA did not argue
that plaintiff failed to nmake out a prim facie case. Rather,
the case turned on the |ack of evidence to cast doubt on SEPTA's
nondi scrimnatory reason for firing plaintiff, i.e., the
concl usion he had violated SEPTA s fare registration policy.

Plaintiff, of course, was not barred by res judicata or

collateral estoppel fromlitigating his claimor the probative
value of his statistical analysis because other plaintiffs were
unsuccessful in presenting simlar clains supported by |ike
anal yses in other actions against the sane defendant.
Nevert hel ess, the cogent discussion by Judge Fullamin his

opinion in Davis regarding the | ack of probative value of the



type of statistics relied on by plaintiffs in both cases shoul d
have gi ven consi derabl e pause to plaintiff’s counsel in this
case. Moreover, when subjected to scrutiny, the statistics
presented by plaintiff in the instant case were virtually
meani ngl ess.

The court is not persuaded that plaintiff's Title VII

claimwas “frivol ous,"” although arguably it was "unreasonabl e or
groundl ess.” Defendant, however, has not sought sanctions
agai nst counsel. It seeks to inpose liability for significant
fees on plaintiff personally. The court cannot concl ude that
plaintiff knew or should have known his claimwas or had becone
unr easonabl e or groundl ess.

ACCORDI NG&Y, this day of Novenber, 1998, upon
consi deration of Defendant’s Mttion for an Award of Attorney’s

Fees and Expert Fees (Doc. #25) and plaintiff’s response thereto,

| T I'S HEREBY ORDERED that said Mdtion is DEN ED

BY THE COURT:

JAY C. VALDMAN, J.



