N THE UNI TED STATES DI STRI CT COURT
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SUSAN ELAI NE SM TH : ClVIL ACTI ON
V.
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CORPORATI ON (" AMTRAK" ) : NO. 98-2816

VEMORANDUM

Bartle, J. Novenber , 1998
Plaintiff Susan Elaine Smth ("Smth") has filed a
conpl ai nt agai nst the National Railroad Passenger Corporation
("Amtrak") alleging breach of comon | aw duty to warn and quid
pro quo sexual harassnent under the Fifth Amendnent. At the
heart of plaintiff's conplaint is her allegation that Antrak
shoul d have warned her about the perfidy of Fred Weiderhold
("Weiderhold"), a fellow Antrak enpl oyee who reneged on his

! Amrak has filed a notion to dismss

prom se to marry her
under Rule 12(b)(6) of the Federal Rules of Civil Procedure for

failure to state a clai mupon which relief can be granted.

1. Plaintiff's conplaint originally contained clains for breach
of fiduciary duty under ERISA 29 U S.C. § 1104, and for
violation of a "property right in the expectation of continued
enpl oynent at Amtrak" under the due process clause of the Fifth
Amendnment. She has now w t hdrawn t hese cl ai ms, and we need not
consider themfurther. Plaintiff had al so brought clai ns agai nst
Fred Wi derhold which we dismssed in our Menorandum and Order
dated October 5, 1998. Plaintiff had sued himfor what in
essence was breach of contract to marry, a cause of action |ong
ago abolished in Pennsyl vani a.



In considering a Rule 12(b)(6) notion, the court may

rely upon the allegations in the conplaint, exhibits attached to

the conplaint, and matters of public record. Pensi on Benefit

GQuar. Corp. v. Wiite Consol. Indus., 998 F.2d 1192, 1196 (3d Cir.

1993), cert. denied, 510 U S. 1042 (1994). Al well-pleaded

factual allegations in the conplaint are assuned to be true and
are viewed in the light nost favorable to the nonnovant. Hi shon

V. King & Spalding, 467 U S. 69 (1984); Rocks v. Gty of

Phi | adel phia, 868 F.2d 644, 645 (3d Cr. 1989). A conpl aint

shoul d be di sm ssed pursuant to Rule 12(b)(6) only where it is
clear that no relief could be granted under any set of facts that
coul d be proved consistent wth the allegations. Hishon, 467
UsS at 73.

We accept the followng facts as true for purposes of
the pending notion. At all tinmes relevant Widerhold was the
| nspect or Ceneral of defendant Antrak. From 1988 to March, 1996,
Smth was a trainer in Antrak's Human Rel ati ons Departnent.
During their enploynment at Antrak, Widerhold and Smth "becane
involved in a personal and ultimately, intimte rel ationship" and
planned to marry. In reliance on Widerhold' s m srepresentations
that they could not work together at Antrak if they "were going
to continue a serious relationship and marry," she resigned her
position. Several nonths later, in early June, 1996, she |earned
that Weiderhold had "m srepresented hinself ... and had never
intended to marry her." When she sought reenploynent with

Anmtrak, it refused to rehire her
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Plaintiff alleges that Amrak breached its comon | aw
duty to warn her about Weiderhold s deceitful nature. Generally,
one does not have a duty to warn another w thout a contractual
agreenment to do so or "special relationship" anong the parties.

See Quinn v. Lord, Bissell & Brook, Cv. A No. 91-2992, 1991 W

142669 at *4 (E.D. Pa. July 22, 1991), aff'd, 958 F.2d 364 (3d

Cr. 1992); Huddleston v. Infertility CGr., 700 A 2d 453, 459
(Pa. Super. 1997). No contract requiring Antrak to provide
war ni ngs has been alleged. A "special relationship" is "'a
confidential or fiduciary relationship' where 'one person has
reposed a special confidence in another to the extent that the
parties do not deal with each other on equal terns ...."" L&M

Beverage Co. v. Quinness Inmport Co., Cv. A No. 94-4492, 1995 W

771113 at *5 (E.D. Pa. Dec. 29, 1995).
We recogni ze that there are situations where an
enpl oyer may have a duty to warn others about an enpl oyee or

former enployee. See Wsniewski v. Johns-Manville Corp., 812

F.2d 81, 86 (3d Gr. 1987) (citing Shaffer v. National Can Corp.,

565 F. Supp. 909 (E.D. Pa. 1983)). An enployer, for exanple, nmay
be found negligent for failure to warn if it knew or should have
known about an enpl oyee's or ex-enployee's violent propensities.

See Coath v. Jones, 419 A 2d 1249 (Pa. Super. 1980). W have

found no case, and none has been cited to us, which goes so far
as to hold that an enployer has a duty to warn about the
insincerity of an enployee's courtship of another enpl oyee or his

di shonesty in promsing to marry that enployee. The absence of
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any authority is not surprising. Pennsylvania by statute
abol i shed the cause of action for breach of promse to marry in
1935. 23 Pa. Cons. Stat. Ann. 8§ 1902. Throughout the years
since that date the courts of the Comonweal th have renai ned

st eadf ast agai nst any attenpt to underm ne or evade the will of
the General Assenbly by the use of artful pleading to craft

di fferent causes of action which are in essence the sane as

breach of contract to marry. See, e.qg., Ferraro v. Singh, 495

A. 2d 946, 950 (Pa. Super. 1985). Under the circunstances, we
think it would be unlikely for Pennsylvania to allow a scorned
party to sue her fornmer suitor's enployer for failure to warn
when she is prohibited fromsuing that sane fornmer suitor in his
own right. There is sinply no "special relationship" between
Antrak and plaintiff under the facts pleaded. W conclude that
Antrak did not have a common |law duty to warn plaintiff about
Wei derhold's allegedly treacherous nature in matters of the
heart.

Next, plaintiff turns to federal law for relief. She
clains that Antrak is |iable because its enpl oyee Wi derhol d
subj ected her to "quid pro quo" sexual harassnment. The Suprene
Court has ruled that Amtrak "is an agency or instrunmentality of
the United States for the purpose of individual rights guaranteed

agai nst the Governnment by the Constitution." Lebron v. Nationa

R R Passenger Corp., 513 U S. 374, 394 (1995). Plaintiff does

not proceed under Title VII, 42 U S. C. 88 2000e et seq. Instead,

plaintiff asserts a Fifth Amendnent right under the due process
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clause to be free fromgender discrimnation. See Davis v.

Passman, 442 U.S. 228, 243-244 (1979). She nmmintains that right
was vi ol ated because Wi derhold' s "sexual conduct toward ...

[ her] was the | egal equivalent of 'unwelcone,' in that her

acqui escence in that conduct was secured only by Widerhold's
deceit."” In essence, she is claimng that in hindsight she would
not have engaged in a "personal and ultimately, intimte

rel ationship”" with Weiderhold if she had known his prom ses,
including his promse to marry her, were fal se.

Even assum ng she can ground her claimon the Fifth
Amendnent, we see no reason not to apply the sanme standard used
in Title VI cases for her "quid pro quo" sexual harassnent
claim As our Court of Appeals has explained, "quid pro quo"
sexual harassnent exists when "(1) submission to ... [unwel cone
sexual advances] is made either explicitly or inplicitly a term
or condition of an individual's enploynent [or] (2) submi ssion to
or rejection of such conduct by an individual is used as the
basis for enpl oynent decisions affecting such individual ...."

Robi nson v. Gty of Pittsburgh, 120 F. 3d 1286, 1296 (3d Cr.

1997).

In reading the conplaint, it is clear that plaintiff
had a willing relationship with a co-enpl oyee she agreed to
marry. Significantly, plaintiff never avers that Widerhold's
behavi or toward her was displeasing at any tinme fromthe
relationship's inception in October, 1995 until her resignation

fromAntrak on March 29, 1996. It was only thereafter that
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plaintiff learned of his alleged duplicity. While she may now
regret this chapter in her life, she cannot deem unwel cone
retroactively what at the tinme she wel coned. Again, she has
cited no cases which support her novel contention that

Wei derhol d's all eged perfidy was the "l egal equival ent of
“unwel cone'" sexual conduct. W conclude that plaintiff does not
nmeet the first prong of the "quid pro quo" standard.

Nor has plaintiff alleged that her subm ssion to
Wei derhol d' s advances was an inplicit or explicit term of
enpl oynent or was used as a basis for enploynent decisions. In
early 1996, Widerhold allegedly told plaintiff that they could
not work together at Antrak if they were married. A short tine
| ater, on March 29, 1996, plaintiff resigned fromAntrak "in
reliance on Weiderhold' s representations (1) that he and she
could not work together at Anmtrak if they were going to be
married, and (2) that he could and would marry her ...." The
terns and conditions of plaintiff's enploynment wwth Antrak were
af fected by her acceptance of her swain's marriage proposal and
hi s coments about Antrak's enpl oynent policy, not by any
unwel cone sexual deportnent.

In conclusion, plaintiff's conplaint does not state a
claimfor breach of comon |law duty to warn, or for quid pro quo
sexual harassnment under the Fifth Amendnent. Al though an
enpl oyer in nodern tinmes has many obligations not dreaned of in
yesteryear, things have not noved to the point under state or

federal |aw where an enpl oyer becones responsible for warding off
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wel cone office romances and narri age proposals which ultimtely
go awy. There are sone unfortunate events in |ife for which the
courts have no renedy. Plaintiff's situation, as pleaded, is one
of them W wll grant the notion of Antrak to dismss
plaintiff's conplaint for failure to state a clai mupon which
relief can be granted pursuant to Rule 12(b)(6) of the Federal

Rul es of Civil Procedure.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
SUSAN ELAI NE SM TH : ClVIL ACTI ON
V.
THE NATI ONAL RAI LROAD PASSENGER
CORPORATI ON (" AMTRAK" ) : NO. 98- 2816
ORDER

AND NOW this day of Novenber, 1998, for the
reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED t hat the notion of defendant The National Railroad
Passenger Corporation ("Antrak"”) to dismss plaintiff's conplaint
i S GRANTED.

BY THE COURT.:




