IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN A. RADE : ClVIL ACTION
V.

TRANSI TI ON SOFTWARE CORPORATI ON :

and MYLES L. STRCHL : NO. 97-5010

VEMORANDUM AND ORDER

HUTTON, J. Cct ober 30, 1998

Presently before the Court are Defendants’ Mdtion for Summary
Judgnent (Docket No. 10) and Plaintiff John A Rade’s Response
thereto (Docket No. 12). For the foregoing reasons, the Mtion is

GRANTED | N PART AND DENI ED I N PART.

| . BACKGROUND

Taken in the Iight nost favorable to the nonnoving party, the
facts are as follows. In August, Septenber, and early October of
1996, Myles Strohl and others fromTransition Software Corporation
(“TSC’') solicited Plaintiff John Rade to join the conpany. In
August of 1996, during a sharehol ders neeting, Strohl told Rade
that the first two nodules of the conmpany’s nmain product, the
TRANS2000 system were virtually conplete and that the conpany,
TSC, was worth $100 mllion.

On Cctober 17, 1996, Defendant TSC entered into a contract
with Rade for one year. The contract specified that Rade was to

receive a salary of $175,000 per year as TSC s President, plus a



bonus of $175,000 if TSC achi eved operating goals for 1997. |If the
1997 operating goals were revised, however, Rade would receive a
m ni mum $75, 000 bonus. The contract al so contained the foll ow ng
provision allow ng Rade to purchase equity in TSC

As an incentive to join the Conpany, seven and

one half percent (7.5% of the issued shares

wll be transferred for a nom nal cost subject

to the followi ng penalty. |If the conpany fails

to achi eve m ni num performnce goals as agreed

upon, or if enpl oynent is voluntarily

termnated, or termnated for cause prior to the

end of the initial period, the above nentioned

shares will be resold to the Conpany at the

original purchase price.
Pl.”s Conpl. at Ex. A Rade requested that TSC transfer this stock
to himon nunmerous occasions during his enploynent, but each tine
Rade was given a reason why the stock could not be given at that
nmoment. TSC states that Rade did not tender any noney as paynent
for these shares and, accordingly, TSC never transferred themto
Rade.

Rade served as President from Novenber 1, 1996 until January

14, 1997, when TSC term nated his enploynent. As their basis for
termnating Rade, TSC cited frequent absences and failure to
produce a business plan. Plaintiff disputes these allegations. On
February 3, 1997, two weeks after term nation of his enploynent
wi th TSC, Rade obt ai ned enpl oynent as President and Chi ef Executive
O ficer of Conputron. At Conputron, Rade receives a $250, 000 base

salary, a potential bonus of $200,000, stock conpensation, and

ot her benefits.



On August 9, 1997, Rade filed the instant action, claimng
that his termnation at TSC was i nproper and that TSC never gave
him the prom sed stock. In his conplaint, Rade alleges the
foll ow ng causes of action: (1) violations of the Pennsyl vani a Wage
Paynent and Collection Law - Counts | and I1Il; (2) breach of
contract - Count I11; (3) violation of the Securities and Exchange
Act of 1934 - Count 1V; (4) fraud - Count V; (5) conversion - Count
VI; and (6) unjust enrichnment - Count VII. Defendants now nove for

summary judgnent.

1. SUMVARY JUDGMVENT STANDARD

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R GCv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U. S

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rul e 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or admi ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is

one in which the evidence is such that a reasonable jury could



return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986).

When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N. Am, Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposing summary judgnment nust do nore than rest upon nere

al l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. lLocal 825, 982 F.2d 884, 890 (3d G r. 1992).

1. D SCUSSI ON

Def endants argue that summary judgnment should be granted on
all six of Plaintiff’s clains because he suffered no damages.
Def endants also make various other argunments with respect to

Plaintiff’s clainms. The Court will consider each cl ai mseparately.

A. Breach of Contract

Defendants first contend that this Court should grant summary
j udgnent on the breach of contract clai mbecause Plaintiff suffered
no danages. It is fundanmental that damages are an essentia

el ement of a breach of contract action. See Brader v. All egheny

Gen. Hosp., 64 F.3d 869, 878 (3d GCr. 1995). It is also




fundanmental that when an enployee is wongfully termnated, he is
entitled to the conpensation of which he was deprived |ess any

anount he was able to mtigate. See Bellefonte Area Sch. Dist. v.

Lipner, 81 Pa. Cnwth. 334, 339, 473 A 2d 741, 744 (1984).

Def endant argues that Rade was able to mtigate all of his
damages because he found a job two weeks after TSC term nated him
at a higher salary and |arger bonus potential. Plaintiff admts
that he was able to mtigate nost of his damages. Plaintiff
states, however, that he suffered the foll owi ng damages: (1) wages
for the three days of work which were not paid; (2) $2,000 of
unr ei nbur sed busi ness expenses; (3) wages for the two week period
during which he was unenpl oyed; (4) $75, 000-$%$175, 000 bonus due to
hi m under the contract; and (5) shares of TSC owed under the
enpl oynent agreenent. Therefore, the Court grants sunmary j udgnent
for the Defendants to the extent that Plaintiff seeks any other

damages and addresses each of Plaintiff’s clains to damages.

1. Three Days of Wages and $2, 000 i n Busi ness Expenses

I n response to Defendants’ argunent that Plaintiff suffered no
damages, Plaintiff responds that failure to pay three days of wages
and $2,000 in business expenses would be recoverable under the
breach of contract claim even if Plaintiff mtigated all other
damages. While the Court agrees with this argunent, the Plaintiff
subm tted absolutely no evidence to this Court denonstrating that

Def endants owed t hese wages or expenses. Rather, Plaintiff sinply
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states: “However, M. Rade clearly disputes this contention in his
Conplaint alleging that Defendants not only failed to pay his
salary for days worked on Novenber 1, 1996, January 13, 1997 and
January 14, 1997, but Defendants have also failed to reinburse his
busi ness expenses in the anount of $2000.” See Pl.’s Resp. to
Defs.” Mot. for Summ Judg. at 13. Plaintiff offers no deposition
testinony, affidavits, or other properly considered evidence of
this claim Therefore, this Court grants summary judgnent for the
Def endants on Plaintiff’s WPCL claimin so far as Plaintiff seeks
wages for those three days and the $2,000 i n unrei nbursed busi ness

expenses. See Trap Rock Indus., 982 F.2d at 890 (noting that, at

summary judgnent stage, plaintiff pmay not rest upon nere

all egations in conplaint).

2. Bonus of $75,000

Plaintiff also asserts that he is entitled to a bonus of
$175,000, or in the alternative at |east $75,000, pursuant to the
enpl oynent agreenent. In order to receive a bonus at TSC,
Plaintiff had to either neet operating goals to receive $175, 000 or
TSC had to nodify the operating goals in order for Plaintiff to
receive $75,000. Plaintiff has submtted absolutely no evidence
that the 1997 operating goals were either nmet or nodified. See

Celotex Corp., 477 US. at 324 (noting that once the novant

adequately supports its sunmmary judgnent notion, the burden shifts

to the nonnoving party to go beyond the nere pl eadi ngs and present
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evi dence through affidavits, depositions, or admssions on file to
show that there is a genuine issue for trial).

Plaintiff al so argues that t he Def endants i ntended t he $75, 000
bonus to be a m ni mum bonus regardl ess of whether the perfornmance
goals were net or nodified. This Court disagrees. Plaintiff’s
argunent contradicts the plain | anguage of the enpl oynent contract

between the parties. See DiJoseph v. Metropolitan Life Ins. Co.

No. CIV. A 94-3445, 1995 W. 89020, at *4 (E.D. Pa. Mar. 1, 1995)
(hol di ng that bonuses were not due based on the plain | anguage of
the contract). Therefore, the Court grants summary judgnent for
the Defendants on Count Ill to the extent that Plaintiff seeks any

bonus as dammages.

3. Wages for Two Weeks of Unenpl oynent

Plaintiff contends that summary judgnent is al so not warranted
because he is entitled to the two weeks worth of wages as damages.
Plaintiff thus submts that there is sufficient evidence that TSC
was in breach while he was unenployed. This Court agrees.
Plaintiff mtigated his danages by finding the job at Conputron,
but it took himtwo weeks to find the Conmputron job. Therefore, if
Plaintiff proves breach of contract, he would be entitled to the

two weeks of wages as damages.



4. Shares of TSC

Plaintiff finally argues that he suffered danages wi th respect

to the shares that Plaintiff never received under the enploynent

agreenent . TSC contends that the shares have no actual value
because Plaintiff would have had to sell them back at the
conclusion of his enploynent. This Court disagrees. The

enpl oynent agreenent provided that the share were to be resold to
TSC if Rade was termnated for cause, voluntarily quit, or
performance goals were not net. Rade did not voluntarily quit and
Rade was term nated before the performance goals could have been
met. Further, there is a genuine issue of material fact remaining
concer ni ng whet her TSC had cause to term nate Rade. Therefore, the
Court nust disagree with Defendants’ argunent that Rade woul d have
had to resell his shares to TSC

TSC also argues that any shares held by Rade would be
wor t hl ess. Again, this Court nust disagree. In its notion,
Def endants concede that the shares are worth at |east $2,000 a
share because TSC entered into a nerger agreenent wth another
conpany under which each sharehol der would receive a prom ssory
note in that anmpbunt for each share owned. See Defs.’” Mem of Law
in Support of Mdt. for Summ Judg. at 11 n.8. Defendants cannot
possi bly then argue that these shares are worthless. Therefore,

with respect to a breach of contract action against TSC for failure



to transfer shares, the Court finds that Plaintiff suffered damges

and survives summary judgnent to this extent.

B. Pennsyl vani a Wage Paynent and Coll ection Law

Def endants al so argue that Plaintiff suffered no danages with
respect to his Pennsylvania Wage Paynent Collection Law claim
because there is no evidence of TSC s failure to pay Plaintiff
wages, busi ness  expenses, bonuses, or shares of TSC.
Pennsyl vani a’ s Wage Paynent and Col | ection Law (“WPCL"”) provides:

Whenever an enpl oyer separates an enpl oyee from
the payroll, or whenever an enployee quits or
resi gns hi s enpl oynent , t he wages or
conpensati on earned shall becone due and payabl e
not later than the next regular payday of his
enpl oyer on whi ch such wages woul d ot herw se be
due and payabl e.
43 Pa. Stat. Ann. 8 260.5(a) (West 1995). Under the statute,
“wages” include all earnings of an enployee, fringe benefits, or
wage suppl enents. See id. 8 260.2. “Fringe benefits or wage
suppl ements” include all nonetary enployer paynents to provide
benefits under any enpl oyee benefit plan, “as well as separation,
vacation, holiday, or guaranteed pay; reinbursenent for expenses
and any ot her anount to be paid pursuant to an agreenent” to
t he enpl oyee. 1d. The WPCL, however, does not create a statutory
right to wages; rather, it provides a statutory renedy when the

enpl oyer breaches a contractual right to earned wages. See Wl don

v. Kraft, Inc., 896 F.2d 793, 801 (3d G r. 1990).




Def endants argue that Plaintiff is not entitled to any damages
under the WPCL because Defendants paid Plaintiff in full for his
services. Simlar to his response to the breach of contract claim
Plaintiff responds that he suffered the follow ng damages: (1)
wages for the three days of work which were not paid; (2) $2,000 of
unr ei mbur sed busi ness expenses; (3) $75, 000-$175, 000 bonus due to
hi m under the contract; and (4) shares of TSC owed under the
enpl oynent agreenent. Therefore, the Court grants sunmmary j udgnent
for the Defendants to the extent that Plaintiff seeks any other

damages and addresses each of Plaintiff’'s clains to damages.

1. Three Days of Wages and $2, 000 i n Busi ness Expenses

First, Defendants argue that there is no evidence on the
record to support Plaintiff’s claimthat TSC did not pay hi mwages
for three days or reinburse his business expenses. As outlined
above, this Court agrees with Defendants’ argunent that there is no
evi dence on the record to show that TSC did not pay hi mwages for
t hree days or that TSC di d not reinburse himfor $2,000 i n busi ness
expenses. Thus, the Court grants sunmary judgnent on Counts | and

Il to the extent that Plaintiff seeks unpaid wages and expenses.

2. Bonus of $75,000

Second, Defendants argue that Plaintiff is not entitled to a
bonus under the WPCL. Under the WPCL, Plaintiff argues that he is

entitled to the $175,000 bonus, or in the alternative at |east a
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$75, 000 bonus, provided for in the enpl oynent agreement because he
earned the bonus. Plaintiff therefore argues that this bonus
becanme due, and thus recoverabl e under the WPCL, because Plaintiff
did not have to provide any further services in order to receive
this bonus. This Court does not agree.

In order to be earned under the WPCL, “the right to a wage or
bonus must have vested under the terns of enploynent.” Redick v.

Kraft, Inc., 745 F. Supp. 296, 303 (E.D. Pa. 1990). The enpl oynent

agreenent between the parties that controls in determ ni ng whet her

wages are “earned” and “due.” See Wel don, 896 F.2d at 801.

In this case, under the enpl oynent agreenent, Rade’'s $175, 000
bonus would vest if the 1997 operating goals were net.
Unfortunately for Rade, and as discussed above, Rade offered no
evidence that these goals, in whole or in part, were net.
Nevert hel ess, Rade al so argues that he is entitled to the $75, 000
m ni mum bonus. This bonus, however, was due only if the 1997
operating goals were nodified. Once again, Rade offered no
evidence showing that the 1997 operating goals were nodified.
Final ly, Rade argues that $75, 000 of the bonus was guarant eed even
if the operating goals were not net or nodified. As di scussed
above, this argunent directly contradicts the plain|anguage of the
enpl oyment agreenent. See id. (finding that the enploynent
agreenent between the parties controls whether wages are “earned”

and “due”); see also DiJoseph, 1995 W. 89020, at *4 (hol ding that




bonuses were not due based on the plain | anguage of the contract).
This Court nust therefore conclude that no bonus vested and
could not be considered earned as defined under the WPCL. See

Gardner v. Beasl ey FM Acqui sition Corp., No. CV.A 97-2900, 1997 W

325794, at *4 (E.D. Pa. June 6, 1997) (holding that the WPCL al | ows
an enployee to state a claimfor wages earned before term nation,
not after, and any argunent that post-term nati on wages becane due
under an anticipatory breach argunent is not supported by the

WPCL); Hirsch v. Bennett, No. CV.A 90-1076, 1991 W 75200, at *3

(E.D. Pa. May 1, 1991) (granting summary judgnent for defendant
because WPCL does not permt a cause of action for unearned wages

and comm ssions); Sendi v. NCR Conten, Inc., 619 F. Supp. 1577,

1580 (E.D. Pa. 1995) (granting sumrmary judgnment for defendant
because WPCL did not give the plaintiff a “right to receive
comm ssions on sales nade after his termnation”), aff’d, 800 F. 2d
1138 (3d Gr. 1986) (unpublished table decision). Thus, the Court
grants sunmary judgnent on Counts | and Il to the extent that

Plaintiff seeks the any bonus.

3. Shares of TSC

Third and finally, Defendants argue that any shares of TSC are
not recoverabl e under WPCL because any shares: (1) woul d have to be
transferred back to TSC upon termination and (2) are worthless.
These argunents were al ready di scussed above. The Court di sagreed

wi th the argunent that, under the enpl oynent agreenent, Rade coul d
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not keep the shares. Moreover, the Court found that TSC s stock
clearly had value. Thus, the Court denies summary judgnent on this

ground. See, e.q., Regier v. Rhone-Poulenc Rorer, Inc., No.

Cl V. A 93-4821, 1995 W 395948, at *7 (E.D. Pa. June 30, 1995
(concluding that stock options are a type of obligation covered by
the WPCL), aff’d, 92 F.3d 1172 (3d G r. 1996) (unpublished table

deci si on).

C Fraud

Wth respect to Plaintiff’s fraud clai m Defendants argue t hat
Plaintiff suffered no damages over and above breach of contract
damages. Danages are an essential elenment of comon |aw fraud

See Tunis Bros. Co. v. Ford Motor Co., 952 F.2d 715, 731 (3d Cir.

1992). Moreover, under Pennsyl vania | aw, the neasure of damages is

“actual loss.” See Killian v. MCulloch, 850 F. Supp. 1239, 1252
(E.D. Pa. 1994). *“The victimis entitled to all pecuniary | osses
whi ch result as a consequence of his reliance on the truth of the

representation.” Delahanty v. First Pa. Bank, N A , 318 Pa. Super.

90, 117, 464 A.2d 1243, 1257 (1983).

This Court is guided by Lokay v. Lehigh Valley Coop. Farners,

Inc., 342 Pa. Super. 89, 492 A 2d 405 (1985), concerning fraud
damages in an enploynent context. In Lokay, the defendant
corporation hired the plaintiff after it persuaded the plaintiff to
| eave his enploynment with another corporation. See id. at 408.

Two years | ater, however, the defendant term nated the plaintiff’s

- 13 -



enpl oynent. See id. The plaintiff brought a breach of contract
and fraud claim See id. After a verdict for the plaintiff on
both clai ms, the defendant argued on appeal that the fraud damages
that the plaintiff recovered should be disall owed because he was
made whole by the breach of contract damages. See id. at 410.
The Pennsyl vani a Superior Court disagreed and st ated:

At first, recovery of these | osses appears to be
recovery of a |ost expectation, in violation of
the rule that a fraud plaintiff is limted to
damages for *“actual |[|oss.” However, 1in an
enpl oynent context lost future incone is in fact
what the plaintiff |oses when he is induced to
| eave an otherw se on-going position; this is
not the archetypal fraud fact-pattern in which a
plaintiff was tricked into buying sonething for
nore than it was worth, or selling for | ess than

t hat . Appellee’s loss of his salary and
benefits from Topco was the injury caused by
appel lant’ s fraudul ent m srepresentati on; hi s

decrease in incone follow ng his dismssal from

appel I ant was the damage fromappel l ant’ s breach

of contract.
Id. at 410-11 (citations omtted). The Lokay case, therefore,
clearly states that it is possible for a plaintiff to recover
damages for both breach of contract and fraud because there are two
distinct injuries: (1) being fraudulently induced to quit his or
her former job and (2) being fired fromhis or her current job in
breach of contract. See id.

In this case, despite the apparent ability of the Plaintiff to

recover for both clainms under Pennsylvania law, the Court is unable

to decide this matter on the record before it. There is sinply a

lack of affidavits, depositions, and other properly considered
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evi dence before the Court. Indeed, neither party addresses whet her
there is any evidence that Plaintiff |ost salary and/ or benefits as
a result of TSCs alleged msrepresentations in the manner

described by Lokay. See id. (finding that plaintiff may recover

damages of | oss salary and benefits fromfornmer job that defendants
fraudul ently induced himto quit).

Moreover, this Court notes that, to the extent that Plaintiff
argues that he suffered damages by staying at TSC and not pursuing
ot her enploynent options, there is no evidence that Plaintiff
turned enploynent offers, contacted enploynent search firns, or

even sought anot her enpl oynent opportunity. See Surovcik v. D & K

Qptical, Inc., 702 F. Supp. 1171, 1177 (MD. Pa. 1988) (granting

summary judgnment in simlar fraud case because “Plaintiff does not
allege he turned down job offers, only that he did not seek
enpl oynent”) . Plaintiff cannot recover for nere loss of
expectations of other enploynent opportunities, but rather nust
show this Court actual or pecuniary | oss. See id. (noting that
mere delay in enploynent search due to fraudulent prom ses of
def endant enpl oyer did not constitute pecuniary |o0ss).

In sum the record is not sufficient for this Court to rule on
this mtter. The Court notes, however, that a plaintiff nust prove
all of the elenments of fraud by clear and convi nci ng evi dence. See

Trans Penn Wax Corp. v. MCandl ess, 50 F.3d 217, 232 (3d Cir. 1995)

(“Pennsylvania |law requires the plaintiff alleging fraud to prove



the . . . elenents by clear and convincing evidence.”). Therefore,
the Court will reserve judgnment and rely on Rule 50 of the Federal
Rul es of Civil Procedure to determ ne whether Plaintiff proved, not
just pecuniary loss, but all elenments of fraud by clear and

convi nci ng evi dence.

D. Securities and Exchange Act of 1934

Def endant s next argue that sumrary judgnent i s proper because
Plaintiff has not alleged a fraud cogni zabl e under the Securities
and Exchange Act of 1934. Rather, Defendants argue that Plaintiff
has nerely stated a claim for breach of contract. Mor e
specifically, Defendants contend that failure to deliver stock as
purportedly prom sed under the terns of an enploynent contract is
not actionabl e under the Act.

The Third Crcuit articulated the followng analytical
framewor k applicable to 8 10(b) actions:
[T]he existence of three Kkey elements is
necessary if a cause of action is to obtain.
First, there nust be mi srepresentation or fraud;
second, a purchase or sale of a security nust
occur; and third, such msrepresentation or
fraud nust have been rendered “in connection

wi th” the purchase or sale of a security.

Ketchumv. Geen, 557 F.2d 1022, 1025 (3d Gr. 1977). “To prevent

plaintiffs fromusing the Securities Act to transform breach- of -
contract clains into federal securities actions, this circuit has
construed the ‘in connection with' requirenment as mandating ‘a

causal connection between the alleged fraud and the purchase or
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sale of stock.’'” Tafuri v. Air Prods. & Chens., 1Inc., No.

Cl V. A 97-3413, 1997 W. 643598, at *3 (E.D. Pa. Cct. 8, 1997).
Moreover, in order to maintain any 8 10b action, the plaintiff

must establish scienter. See Rudi nhger V. | nsurance Data

Processing, lInc., 778 F. Supp. 1334, 1337 (E.D. Pa. 1991).

Negl i gent conduct al one, whether gross, grave, or inexcusabl e, does
not suffice. See id. In this circuit, scienter includes
reckl essness. See id.

In this case, once again, the record is insufficient to rule
on this matter. The Court does not have the proper affidavits,
depositions, and other properly considered evidence to allowit to
determine if Plaintiff evidence neets these three Ketchum
requirenents to prove a 8 10b action. While this Court seriously
guestions whether Plaintiff possesses sufficient evidence to show
sci enter and damages, the Court sinply cannot illicit the necessary
information from the record before it. Therefore, as wth
Plaintiff’s fraud claim the Court wll also reserve judgnent on
this claim until after trial and determ ne whether Plaintiff
of fered sufficient evidence of each of the elenents of a 8§ 10b

action using Rule 50.

E. Conversion

Def endants argue that sunmary judgnent is warranted on
Plaintiff’s conversion claimbecause this claimreally stens from

t he all eged breach of contract. Defendants cite Aranony v. United
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Way of Am, 949 F. Supp. 1080, 1086 (S.D.N. Y. 1996), for this

proposition. This Court agrees with the Defendants.

The Defendants cite Aranony for the proposition that a
conversion claim is not proper where the plaintiff only seeks
breach of contract danages. The court in Aranony granted the
defendants’ notion to dismss the conversion claim because
“Plaintiff’s instant conversion action arises out of defendants’
all eged ‘refusal to pay anobunts due under the agreenent at issue’
and t hus seeks damages only for the breach of contract (or several

contracts).” See id.; see also Neyser, Tiseo & Hindo, Ltd. v.

Russell, No. ClV.A 92-2983, 1993 W 53579, at *4 (E.D. Pa. Mar. 3,
1993) (granting notion to dismss plaintiffs’ conversion claim
because their claimsinply requests funds that they were entitled
to under a stock purchase agreenent). Here too, Plaintiff’s only
requested damages in his conversion claimis the receipt of TSC
shares owed to him under the enploynent agreenent. See Pl.’s
Conpl. at § 44 (“WHEREFCORE, plaintiff John AL Rade demands j udgnent
in his favor agai nst defendants Transiti on Sof t ware Cor porati on and
Myl es L. Strohl and demands that an order be entered directing that
defendants specifically perform their obligations to 1issue,
transfer and assign to M. Rade 7.5% of the shares of Transition
Software.”). Therefore, this claiminvolves a sinple breach of
contract and does not allege any other danmages for the inproper

conversi on of shares due under the contract. Thus, the Court



grants sunmmary judgnment on this claim and does not address

Def endants’ other argunents on this matter.?

F. Unjust Enrichnent

Lastly, Defendants argue that Plaintiff cannot assert a right
to recover damages under a theory of unjust enrichnment because the
rel ati onship between the parties is based on a express, witten
contractual relationship. “The Suprenme Court of Pennsylvania has
concl uded that the quasi-contractual doctrine of unjust enrichnent
[is] inapplicable when the relationship between the parties is
founded on a witten agreenent or express contract.” Schott v.

Westi nghouse Electric Corp., 436 Pa. 279, 290, 259 A.2d 443, 448

(1969). The Pennsylvania Superior Court followed this holding in
Gee v. Eberle, 279 Pa. Super. 101, 119, 420 A 2d 1050, 1060 (1980).

In Gee, the Court found that “the essence of the doctrine of unjust
enrichment is that there is no direct relationship between the
parties.” 1d. |If thereis arelationshipinthe formof a prom se
to the plaintiff, he or she “has a right to recover on the prom se

The exi stence of that right, however, precludes a clai mof

unjust enrichnment.” Benefit Trust Life Ins. Co. v. Union Nat’

Bank of Pittsburgh, 776 F.2d 1174, 1177 (3d Cr. 1985).

Here, the damages that Plaintiff alleges in his unjust

enrichment claim are the sanme that he alleges in his breach of

! Defendants al so argue that summary judgment should be granted on the

conversion claimbecause the Plaintiff suffered no damages and/or had no
i mredi ate right of possession of the TSC shares.
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contract claim against the Defendants. Because a contractual
rel ationship exists between Plaintiff and Defendants, Plaintiff
cannot recover damages agai nst Defendants under a theory of unjust
enrichment. The Court therefore grants sunmmary judgnment for the
Defendants on Plaintiff’s unjust enrichnent claim and does not
address Defendants’ other arguments with respect to this claim?

An appropriate Order foll ows.

2 Defendants al so argue that summary judgment should be granted on the

unjust enrichnent clai mbecause the Defendants received no unjust benefit from
the Plaintiff.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOHN A. RADE : ClVIL ACTION
V.
TRANSI TI ON SOFTWARE CORPORATI ON :
and MYLES L. STRCHL : NO. 97-5010

ORDER

AND NOW this 30t h day of Cct ober, 1998, upon
consideration of Defendants’ Mtions for Sunmary Judgnent, |IT IS
HEREBY ORDERED that Defendants’ Mtion is GRANTED IN PART AND
DENI ED | N PART.

| T 1S FURTHER ORDERED t hat :

(1) Defendants’ Mdtion for Summary Judgnent on Plaintiff’s
Wage Paynent and Collection Law claim (Counts | and I1) is GRANTED
to the extent Plaintiff seeks danages for the three days of unpaid
wages, $2,000 in unrei nbursed busi ness expenses, any bonus, or any
ot her danmages and DENIED to the extent Plaintiff seeks damages for
the shares of TSC that Plaintiff alleges were due during his
enpl oynent with TSC,

(2) Defendants’ Mdtion for Summary Judgnent on Plaintiff’s
Breach of Contract claim (Count 111) is GRANTED to the extent
Plaintiff seeks damages for the three days of unpai d wages, $2, 000
i n unrei nbursed busi ness expenses, any bonus, or any ot her damages

and DENIED to the extent that Plaintiff seeks damages for the two



weeks during which Plaintiff was unenpl oyed and the shares of TSC
that Plaintiff alleges were due during his enploynment with TSC,
(3) Defendants’ Mdtion for Sunmary Judgnent is DENIED as to
Plaintiff’s Fraud claim (Count [11);
(4) Defendants’ Motion for Summary Judgnent is DENIED as to
Plaintiff’s Securities and Exchange Act of 1934 claim (Count [|V);
(5) Defendants’ Mdtion for Summary Judgnent is GRANTED as to
Plaintiff’s Conversion claim(Count V); and
(6) Defendants’ Mdtion for Summary Judgnent is GRANTED as to

Plaintiff’s Unjust Enrichnment claim(Count VI).

BY THE COURT:

HERBERT J. HUTTON, J.



