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Sherif Saleh has filed a Petition under 28 U.S.C. 8§ 2255
al l eging i neffective assi stance of his defense counsel. Petitioner
contends that hi s retai ned counsel was unconstitutionally deficient
for three reasons: (1) he failed to object to the four-point
increase made to the petitioner's offense | evel under U S. S G
8§ 2K2.1(b)(5); (2) that counsel did not challenge the indictnent
and the statutes under which petitioner was charged; and (3) that
counsel failed to retain and explain the plea agreenent to him

In order to establish ineffective assistance of counsel,
the petitioner nust prove (1) that his counsel's perfornance fell
bel ow an objective standard of reasonableness and (2) that his
counsel 's deficient performance was prejudicial to him resulting

in an unreliable or fundanmentally unfair outcone. Strickland v.

Washi ngton, 466 U.S. 668, 687 (1984).

Under the Strickland performance prong, the petitioner
must show that his counsel nmade errors "so serious that [he] was
not functioning as the counsel guaranteed the petitioner by the
Si xth Amendnent."” 466 U.S. at 687. 1In evaluating the performance
of counsel, courts "nust be highly deferential” and "indulge a

strong presunption that counsel's conduct falls within the w de



range of reasonabl e professional assistance.” |d. at 689. As to
the prejudice prong, the petitioner nust show a "reasonable
probability that, but for counsel's unprofessional errors, the
result of the proceedi ngs woul d have been different.” 1d. at 694.
Thus, it is not enough for the petitioner to showthat the errors
had "some conceivable effect on the outconme of the proceeding.”
Id. If the court finds that the petitioner has failed to satisfy

either prong of the Strickland test, it need not consider the

other. [1d. at 697.

FAI LURE TO OBJECT TO FOUR- PO NT OFFENSE- LEVEL

| NCREASE UNDER U. S. S. G § 2K2.1(b)(5)

Petitioner first <contends that his attorney was
ineffective for failing to object to the four-point offense |evel
i ncrease, pursuant to U.S.S.G § 2k2.1(b)(5), recomrended by the
Probation O fice in the defendant's Presentence Investigation
Report ("PSI") and i nposed by the court at sentencing. See PSI {18.

Section 2K2.1(b)(5) of the Guidelines requires a four-
poi nt offense | evel increase if the defendant "used or possessed
any firearm or ammunition in connection wth another felony
of fense; or possessed or transferred any firearmor ammunition wth
know edge, intent, or reason to believe that it would be used or
w1

possessed in connection with another felony offense.

The PSI stated that the enhancenent applied because the

'A destructive device, like a Molotov Cocktail, is a
"firearm' under the statute violated by the defendant. 26 U S.C
§ 5845(a) (8).



def endant and his wi fe, Donna Al tamuro, possessed Ml otov Cocktails
for the purpose of commtting arson. PSI 18. The petitioner
testified at his wife's trial that he and his wi fe had been ri pped
off by a drug dealer nanmed "Mario" a few days before they were
caught with the Mol otov Cocktails. Petitioner stated that his wife
Donna Altanuro intended to use those incendiary devices "to take
care of his ass, whichis Mario." Trial Transcript ("Tr.") at 122.
Petitioner admtted that Altanuro's intent was to "get" Mario and
"show himhow to rip [her] off." 1d. at 124.

Saleh pled guilty to possessing one of the Ml otov
Cockt ai | s whi ch he knew woul d be used to "take care of" Mario. Tr.
at 115. He admtted that he was involved in the crinme, that he
knew t he Mol ot ov Cocktails were in the car and that he provi ded t he
car they used to drive to Mario's nei ghborhood. 1d. at 115-16.
Thus, it is clear that the defendant knew that the Ml otov
Cockt ail s woul d be used i n connection wth another fel ony offense.
See U.S.S.G § 2K2.1(b)(5).

Def endant al so asserts that he should have received a
mtigating role adjustnent, pursuant to U.S.S.G 8§ 3Bl.2, because
he was | ess cul pable than his wife. Petition at 17. Presumably,
the defendant is claimng that his attorney was ineffective for
failing to make that argunent at sentencing. Counsel cannot be
held to be ineffective for failing to make an argunment that is
obvi ously w thout nerit.

Mtigating role dowward adjustnents are to be awar ded

infrequently. United States v. Sanchez, 908 F.2d 1443, 1449 (9th

3



Cir. 1990). "[T]he nere fact that [a] defendant was | ess cul pabl e
than his co-defendant does not entitle the defendant to 'm nor

participant' status.” United States v. West, 942 F.2d 528, 531

(8th Cr. 1991). The intent of the Sentencing Guidelines is "not
to 'reward’ a guilty defendant with an adjustnent nerely because

his co-conspirators were even nore cul pable.” United States v.

Lopez, 937 F.2d 716, 728 (2d G r. 1991). Here, as the defendant
admtted at trial, he was aware of the nature and scope of the
crimnal activity, he had a close relationship with his crimnal
cohort and his actions were inportant to the crimnal venture.
Thus, there was no basis for his attorney to seek a downward rol e
adj ust nent .

Since the Section 2K2.1(b) (5) enhancenent was so clearly
applicable, the absence of an objectionresultedinno prejudiceto
t he defendant since the enhancenent woul d have been applied even

wi th an objection.

FAI LURE TO CHALLENGE | NDI CTMENT AND CHARG NG STATUTE

The defendant asserts also, that his attorney was
ineffective for failing to challenge the indictnment because the
defendant's crine was nore akin to "transporting” (26 US.C 8§
5861(j)) rather than "possessing”" (26 US. C. § 5861(d) a
destructive device. Petition at 17-18. There was absolutely no
basis to challenge the grand jury's determ nation that there was
probabl e cause to believe that the defendant unlawfully possessed

a destructive device. That determ nation was supported by the



defendant's guilty plea and the evi dence produced at the trial of
hi s co-defendant wife. WMreover, the defendant coul d not possibly
have suffered any prejudice as a result of his lawer's failure to
argue that he should have been charged under Section 5861(j) of
Title 26 i nstead of Section 5861(d). Both offenses are subject to
precisely the sane statutory penalties and governed by the sane

Sentencing Guidelines. See 26 U.S.C. § 5871; U. S.S. G Appendi x A

ALLEGED FAI LURE TO EXPLAIN GUILTY PLEA

The petitioner also clains that his attorney was
i neffective because he failed to explain his plea agreenent and t he
elements of the offense to him Petition at 18-19. At his
sent enci ng hearing, the defendant stated on the record t hat he was,
in fact, satisfied with the |egal representation which had been
provided by his attorney. Plea Hearing at 3. 1In fact, he should
have been satisfied with his counsel's representati on because he
negotiated a quilty plea agreenent which resulted in a prison
sentence for the defendant which was approximately half of the
sentence inposed on co-defendant Altanuro. After advising
petitioner of the elenents of the offense with which he was
charged, the defendant stated to the court that he understood t hose
elements. |D. at 5. After the governnent outlined the terns of
t he pl ea agreenent, the defendant stated that he understood those
terms. |D. at 9.

The defendant also clains that his attorney failed to

advi se himof the inmm gration consequences of his plea agreenent.



Petition at 18. Wiile it is unclear whether such a failure, even
if true, would support the defendant's ineffective assistance

claim see United States v. N no, 878 F.2d 101, 105 )3d Cir.

(1989), it is clear that the claim fails under the Strickl and

prejudi ce prong. In viewof the overwhel m ng evi dence agai nst the
def endant (i ncluding, anong other things, the testinony of all
three police officers at the scene) and the significant benefits he
reaped as a result of the plea agreenent (a downward departure
notion and roughly half as nmuch prison tinme a Altanuro), there is
no "reasonabl e probability" that the defendant woul d have gone to
trial evenif his attorney gave himthe advice he allegedly fail ed

to provide. See Parry v. Roseneyer, 64 F.3d 110, 119 (3d GCrr.

1995), cert. denied, 516 U. S. 1058 (1996). "A defendant all eging

i neffective assistance of counsel in the guilty plea context nust
maeke nore than a bare allegation that but for counsel's error he
woul d have pleaded not guilty and gone to trial." |d. at 118.
Here, the defendant did not even nake that allegation, nmuch |ess
provi de any support for it.

It is therefore clear fromthe record that the defendant
was fully advised by his counsel and the court of the el enents of
the of fense charged in the indictnent and the terns of his guilty
pl ea agreenent. 1In any event, the defendant suffered no prejudice.

For the foregoing reasons, | hereby enter the foll ow ng

O der.






IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CIVIL ACTI ON
V.

SHERI F SALEH . NO 98-4194
ORDER

AND NOW this 3rd day of Novenber, 1998, Sherif Sal eh's
Petition Under 28 U S.C. § 2255 is DEN ED.

BY THE COURT:

Robert F. Kelly, J.



