IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OWNI PO NT COVMUNI CATI ONS : CIVIL ACTI ON
ENTERPRI SES, L. P. :

Plaintiff,

ZONI NG HEARI NG BOARD OF
CHADDS FORD TOMNSHI P,

Def endant . : NO. 98- 3299

MEMORANDUM

Padova, J. Oct ober 28, 1998
Plaintiff, Owmipoint Communications Enterprises, brings this
action agai nst the Zoning Hearing Board of Chadds Ford Township
for violation of the Federal Tel ecomunications Act, 47 U S C A
8§ 332(c) (West Supp. 1998). Before the Court is Defendant’s
Motion to Dismss in their entirety Count | (violation of the
Federal Tel ecommuni cations Act of 1996) and Count Il (violation
of the Gvil Rghts Act, 42 US. CA 8§ 1983 (West Supp. 1998)) of
Plaintiff’s Conplaint. For the reasons that follow, the Court

w || deny Defendant’s Motion.

BACKGROUND
Omi poi nt Contruni cati ons Enterprises (“Omipoint”) provides
di gital personal comrunications services (“PCS’) over a network

of wireless tel econmunications facilities, pursuant to a |license



fromthe Federal Communications Commission. (Pl.’s Conpl. § 5.)
Portabl e tel ephones using PCS digital technol ogy operate by neans
of the transm ssion of a very | ow power radi o signal between

t el ephones and Omi poi nt antennas, which are nounted on towers,
pol es, buildings, and other structures. (ld. § 7.) The antennas
feed the signal to electronic radi o devices housed in equi pnent
cabi nets | ocated near the antenna, where the signal is connected
to an ordinary tel ephone Iine and then routed anywhere in the
world. (Ld.) An array of antennas, together with their

equi pnent cabinets, is known as a “cell site.” (ld.) Because of
the | ow power of the signal, the distance fromthe cell site to a
PCS tel ephone has to be short, about one and one-half mles.

(ILd.) This area, between the PCS tel ephone and the cell site is
referred to as the base station area or “cell.” (l1d.) In order
to provide continuous service to a PCS user, there nust be a
conti nuous overl apping series of cells which are generally
arranged in a honeyconbed grid pattern. (ld. { 8.)

Omi poi nt needed to erect a tel econmmunications tower in
Chadds Ford Township to provide digital PCS service to Chadds
Ford and the surrounding areas. (ld. Y 10.) At the tinme of its
application, the Zoning Odinance of Chadds Ford did not provide
for or permt telecomunications towers anywhere in the township.
(ILd. ¥ 14.) Therefore, Omipoint filed a variance application

with the Zoning Hearing Board (“Zoning Board” or “Board”). (ld.



T 11.) At the tinme of this application, Chadds Ford had
advertised a proposed anendnent to the Zoning O dinance (“Pending
Ordinance”) permtting tel ecomunications towers in alimted
area of the township. (ld. ¥ 15.) Omipoint’s proposed | ocation
for its tower was outside of this [imted area, and was therefore
not permtted under the then existing Zoning O dinance or the
Pendi ng Ordi nance. (lLd. Y 16.)

On April 18, 1998, the Zoning Hearing Board convened a
hearing at which Omipoint allegedly presented uncontested
testi nony establishing that (a) the proposed tel ecomruni cations
tower net all relevant criteria and was conpatible with the
standards of Section 12.95 of the Zoning Ordinance, relating to
vari ance applications; (b) the proposed tel ecomruni cations tower
was necessary to create an overlapping network of cells and to
provi de personal wireless service to a substantial portion of the
Townshi p; and, (c) no zoning districts where such
t el ecommuni cations towers were permtted w thout a variance
application (per the Pending O dinance) were cl ose enough to the
cell to provide a viable alternative location. (ld. Y 17-18.)

In a notice dated May 26, 1998, QOmi poi nt was advi sed t hat

t he Zoning Hearing Board denied its application.® (ld. ¥ 19.)

! Inits Conplaint, Plaintiff refers to the correspondence

it received fromthe Zoning Hearing Board as a “notice.” (Pl.’'s
Compl . 17 19-20.) The actual docunent is entitled “DECI SI ON. "~
(Pl.”s Conpl. Ex. D.)



The reasons listed for the denial were (a) that Omipoint failed
to meet its burden of proof under Section 12.95 of the Zoning
Ordi nance; (b) that the Pendi ng Ordi nance provi ded adequat e areas
for tel ecommuni cations towers; and, (c) that Omipoint had not
sought areas within that |ocation for a tower and therefore did
not conply with the Pending Ordinance. (ld. Ex. D.)

In Count |, Omipoint alleges that the Zoning Board s deni al
of its application violates Section 704 of the Tel ecomruni cations
Act of 1996 (“the Act” or “TCA"), 47 U S. C A 8§
332(c)(7)(B)(i)(Il), because it has the effect of prohibiting the
provi sion of personal wireless services. Plaintiff also alleges
that the Zoning Board s decision violates the Act because it is
not supported by substantial evidence contained in a witten

record. 47 U.S.C. A 8 332(c)(7)(B)(iii).?

2 The Act, 47 U.S.C. A 8§ 332(c)(7)(B), provides in rel evant
part:

(B) Limtations

(i) the regulation of the placenent, construction, and
nodi fication of personal wireless service facilities by any
State or |l ocal governnment or instrunentality thereof--

(I') shall not unreasonably discrimnate anong providers
of functionally equival ent services; and

(I'l') shall not prohibit or have the effect of
prohi biting the provision of personal wreless
servi ces.

(iii1) Any decision by a State or |ocal government or
instrunmentality thereof to deny a request to place,
construct, or nodify personal wreless services facilities
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Omi poi nt requests the court issue a wit of mandanus and
enter prelimnary and permanent injunctions directing the Zoning
Board to grant its application so it may install the
t el ecommuni cati ons tower.

In Count |1, Omipoint alleges that because the Zoning
Hearing Board acted under color of state |aw when it viol ated
Omipoint’s rights under the Act, Omipoint is entitled to an
award of damages and attorney’'s fees under the Cvil Rights Act,

42 U.S.C. A § 1983.3

shall be in witing and supported by substantial evidence
contained in a witten record.

(v) Any person adversely affected by any final action or
failure to act by a State or |ocal governnent or any
instrunmentality thereof that is inconsistent with this
subpar agraph may, within 30 days after such action or
failure to act, commence an action in any court of conpetent
jurisdiction. The court shall hear and decide such action
on an expedited basis.

| d.

% Section 1983 provides:

Every person who, under color of any statute,

ordi nance, regulation, customor usage, of any state or
territory, subjects, or causes to be subjected, any
citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution
and | aws, shall be liable to the party injured in an
action at law, suit in equity, or other proper
proceedi ng for redress.

42 U.S.C. A § 1983.



1. STANDARD OF REVI EW

A claimmay be di sm ssed under Federal Rule of Cvil
Procedure 12(b)(6) only if the plaintiff can prove no set of
facts in support of the claimthat would entitle her to relief.

ALA, Inc. v. CCAIR 1Inc., 29 F.3d 855, 859 (3d Gr. 1994). The

review ng court nust consider only those facts alleged in the
conpl aint and accept all of the allegations as true. 1d.; see

al so Rocks v. Phil adel phia, 868 F.2d 644, 645 (3d G r. 1989)

(holding that in deciding a notion to dismss for failure to
state a claim the court nust "accept as true all allegations in
the conplaint and all reasonable inferences that can be drawn
therefrom and view themin the |ight nost favorable to the

nonnovi ng party").

I11. DI SCUSSI ON

A The Tel ecommuni cati ons Act

The Tel ecommuni cati ons Act of 1996, 47 U.S.C A 88 151 et
seq., was enacted to “encourage the rapid depl oynent of new

t el ecomuni cati ons technol ogi es.” Nat i onal Tel econmuni cati on

Advisors, Inc. v. Cty of Chicopee, No. Civ.97-30229- MAP, 1998 WL

472395, at *3 (D. Mass. Aug. 11, 1998) (quoting Reno v. Anerican

Cuvil Liberties Union, -- US --, 117 S. C. 2329, 2337 (1997).

“Wth this act, Congress has tried to stop local authorities from

keeping wireless providers tied up in the hearing process.”



Sprint Spectrumyv. Town of Easton, 982 F. Supp. 47, 49 (D. Mass.

1997). The TCA in effect preenpts any | ocal regulations which
conflict with its provisions. 1d. Section 332(c)(7) of the Act
limts the ability of a state or |ocal authority to apply zoning
regulations to wirel ess tel ecommuni cati ons, and accordi ngly,

| ocal zoning neasures are permssible only to the extent that

they do not interfere wwth the TCA. 1d.

B. Count |: Violation of Tel econmmuni cati ons Act

Def endant contends that Count | should be dism ssed because
it is time barred by the Tel econmmuni cations Act. Defendant
clains that because the Zoning Hearing Board denied Plaintiff’s
vari ance application on May 26, 1998 and Plaintiff did not file
its Conplaint in this matter until June 26, 1998, Plaintiff has
not tinmely filed the action within the thirty day period
prescribed by the Act. 47 U S.C A 8 332(c)(7)(B)(v).

In its Opposition to Defendant’s Motion to Dism ss
(“Opposition”), Plaintiff asserts that the conplaint was tinely

filed, as it has thirty days fromany “final action or failure to

act by a State or |l ocal governnment or instrunentality thereof.”
|d. (enphasis provided). It argues that since the courts have
not directly addressed what constitutes a “final action” under

the Act, applicable state | aw governing |ocal zoning board



deci si ons shoul d apply.* Under such applicable state |aw, the
Zoni ng Hearing Board's decision to deny Omipoint’s variance
application was not ripe for appeal, and therefore not a final
action under the Act, until service of the decision by nmailing or
hand-del i very upon Plaintiff. Plaintiff asserts that service was
conpleted on May 27, 1998, the date on which the decision was

mai l ed and therefore Plaintiff’s conplaint was tinely filed.?®

* The legislative history of the act explains that:

the term*“final action”. . . nmeans final adm nistrative
action at the State or |ocal governnment level so that a
party can commence action under the subparagraph rather
than waiting for the exhaustion of any independent
State court renedy otherw se required.

H R Conf. No. 104-458, 104th Congress, 2d Sess. 208 (1996).

®> In deciding a notion to disnmiss, the district court
generally considers only the allegations of the conpl aint,
exhibits attached to the conplaint, and matters of public record.
| f other docunents are presented, the court converts the notion
to one for summary judgnent. Pension Ben. Guar. Corp. v. Wite
Consol . Indus., Inc., 998 F.2d 1192, 1196 (3d Cr. 1993), cert.
deni ed, 510 U S. 1042 (1994). There are, however, exceptions to
this general rule. See, Pension Ben. Guar. Corp., 998 F.2d at
1196 (holding that a district court may consider “an undi sputedly
aut hentic docunent that a defendant attaches as an exhibit to a
notion to dismss if the plaintiff’s clains are based on the
docurent.”); Cortec Indus. v. SumHolding L.P., 949 F.2d 42, 48
(3d Gr. 1991), cert. denied, 503 U S. 960 (1992) (expl aining that
“the problemthat arises when a court reviews statenents
extraneous to a conplaint generally is the lack of notice to the
plaintiff that they may be so considered; it is for that
reason--requiring notice so that the party agai nst whomthe
notion to dismss is made may respond--that Rule 12(b)(6) notions
are ordinarily converted into sunmary judgnment notions.”)

In the instant case, Plaintiff attached to its Opposition to
Def endant’ s Motion to Dismiss (“Qpposition”) a letter from
Defendant’s attorney at the tine of the Zoning Board' s deni al
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I n Pennsyl vani a, zoning hearing boards are governed by the
Muni cipalities Planning Code, Pa. Stat. Ann. tit. 53, § 10901, et
seq. (West 1997 and Supp. 1998) (“MPC’). The MPC requires that
in every case zoning hearing boards nust render a witten
deci sion or make witten findings wwthin 45 days after the | ast
hearing before the board. Pa. Stat. Ann. tit. 53, 8§ 10908(9).
If the board fails to render a decision within the period
directed by the MPC, “the decision shall be deened to have been
rendered in favor of the applicant unless the applicant has
agreed in witing or on the record to an extension of tine.” |d.
“A copy of the final decision or. . . of the findings shall be

delivered to the applicant personally or mailed to himnot |ater

Plaintiff’s variance application. (Pl.’s Oop. Ex. 1.) The
letter was mail ed together with the Zoning Board s decision to
deny Plaintiff’s application; the decision was attached to
Plaintiff’s Conplaint. (Pl.’s Conpl. Ex. 4.) The letter, dated
May 27, 1998, docunents the date on which the Zoning Board s
decision was mailed to Plaintiff. The letter is information of
whi ch Def endant had actual notice; indeed, it was information in
Def endant’ s possession. Furthernore, additional discovery by
either party is not nmade necessary by the Court’s considering the
docunent. Finally, neither party challenges the authenticity of
t he docunent or argues that it is disadvantaged by the Court’s
considering the letter Plaintiff attached to its Opposition.

Under these circunstances, “the necessity of translating a Rule
12(b)(6) notion into one under Rule 56 is largely dissipated.”
Cortec, 949 F.2d at 48. The Court will therefore continue to
treat Defendant’s Motion as one to dismss, despite the
addi ti onal docurent that Plaintiff introduces in its Qpposition.



than the day following its date.” Pa. Stat. Ann. tit. 53, 8
10908(10). Pa. Stat. Ann. tit. 53, 8 11002-A provides that,
[a]ll appeals fromall |and use decisions rendered
pursuant to [53 P.S. 8§ 10901 et seq.] shall be.
filed within 30 days after entry of the decision as
provided in 42 Pa.C.S. 8 5572(relating to tine of entry
of order).
Id. 42 Pa. Cons. Stat. Ann. § 5572 (West 1981) explains that
“[t]he date of service of an order of a governnent unit, which
shall be the date of mailing if service is by mail, shall be
deened the date of entry of the order. . .” 1d. Accordingly,
Plaintiff’s time for appeal did not begin to run until the
deci sion was served, i.e., placed in the mail, which was on My
27, 1998. The Conplaint was filed on June 26, 1998, thirty days
after service, and within the applicable tine period prescribed
by the Act.
Furt hernore, Pennsylvania case |aw holds that the appeal

peri od does not begin to run until the decision is served upon

the applicant. Tierny v. Upper Mukefield Township, 564 A 2d 621

(Pa. Commw. 1995); Border v. Zoning Hearing Board of Easton, 460

A 2d 918 (Pa. Commw. 1983). In Border, the court held that a
noti ce of decision was insufficient to comence the period for
appeal, and that the zoning board s order was not entered “until

its findings of fact, discussion and conclusions of |aw-in other
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words, its formal decision and order--were served upon the
[applicant]. . .” [Id. at 920.°

For the foregoing reasons the Court finds that Plaintiff’s
Conplaint was tinely filed, and Defendant’s Mdtion to Dism ss

Count | is denied.

C. Count Il: Violation of the Gvil Rights Act

Omi point clains that the Zoning Board acted under col or of
state law when it violated the Tel ecomuni cations Act. It
asserts that this violation gives rise to an action for danages
and attorney’'s fees pursuant to 42 U S.C. A 8§ 1983. In Miine v.
Thi boutot, 448 U. S. 1 (1980), the Suprenme Court held that, at
| east in sonme circunstances, section 1983 is available to enforce
violations of federal statutes and that section 1983 renedies are
not limted to statutes enacted pursuant to the civil rights or
equal protection provisions of the Constitution. |d. at 6.

The United States Court of Appeals for the Third Crcuit
(“Third Grcuit”) has enphasi zed that Thi boutot “does not stand
for the broad proposition that section 1983 provi des a cause of

action for any violation of any federal law.” Wst Virginia

University Hospitals, Inc. v. Casey (“WUH), 885 F.2d 11 (3d

® Based on the holding in Border, as Plaintiff contends, the
May 26, 1998, “Decision” of the Zoning Hearing Board woul d not
have been considered sufficient to commence the appeal period
under the MPC, as that decision did not contain the Board’s
findings of fact and concl usi ons of | aw.

11



Cr. 1989). In order for a cause of action under section 1983 to
exist for the violation of a federal statute, two requirenents
must be nmet. First, the federal |aw nust create private rights

enforceabl e under section 1983. 1d. (citing Penhurst State

School and Hospital v. Halderman, 451 U.S. 1 (1981)). In other

words, the plaintiff nust assert the violation of a federal

right, not nerely a federal law. Blessing v. Freestone, 520 U S

329, 117 S. . 1353, 1359 (1997) (citing Golden State Transit

Corp. v. Los Angeles, 493 U. S. 103 (1989)). Second, and stated

negatively, the federal |aw nust not reflect a congressional
intent to foreclose private enforcenent. WAUH, 885 F.2d at 18

(citing, Mddlesex Cy. Sewerage Auth. v. National Sea O amers

Ass’n, 453 U.S. 1 (1981)). As the Suprene Court explained in

Bl essi ng, “Congress may do so expressly, by forbidding recourse
to 8 1983 in the statute itself, or inpliedly, by creating a
conpr ehensi ve enforcenent schene that is inconpatible with

i ndi vi dual enforcenent under § 1983.” 117 S. C. at 1360 (citing

Li vadas v. Bradshaw, 512 U. S. 107, 133 (1994)).

This inquiry involves a shifting burden of proof. Plaintiff
has the burden of denonstrating that the federal statute in
gquestion, here the Tel econmuni cations Act, creates an i ndividual
right. Blessing, 117 S. C. at 1360. |If Plaintiff so
denonstrates, a rebuttable presunption is raised that the right

is enforceabl e under section 1983. Ild. The burden is then on

12



Def endant to establish “by express provision or other specific
evidence fromthe statute itself that Congress intended to

forecl ose such private enforcenment.” Wight v Gty of Roanoke

Redevel opnent and Housing Authority, 479 U S. 418, 423 (1987).

Furthernore, a review ng court should not “‘lightly conclude that
Congress intended to preclude reliance on 8 1983 as a renedy’ for

the deprivation of a federally secured right.” 1d. at 423-24

(quoting Smith v. Robinson, 468 U S. 992, 1012 (1994)).

i Does the Act Create a Federal Right?

The Court’s initial inquiry is whether or not the
Tel ecomruni cations Act creates a federal right. The Suprene
Court explained that in determ ning whether a particul ar
statutory provision gives rise to a federal right, the Court
| ooks at three factors.
First, Congress nust have intended that the provision
in question benefit the plaintiff. Second, the
plaintiff nust denonstrate that the right assertedly
protected by the statute is not so vague and anor phous
that its enforcenent would strain judicial conpetence.
Third, the statute nust unanbi guously inpose a binding
obligation on the States. |In other words, the
provision giving rise to the asserted right nust be
couched in mandatory rather than precatory terns.
Blessing, 117 S. . at 1359(internal citations omtted).
Regarding the first factor, clearly the Act was intended to
benefit the plaintiff OQmipoint. The primary purpose of the Act

was to reduce regulation to facilitate the depl oynment of new
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t el ecommuni cati on technol ogi es, such as wreless digital PCS.

The Act inposes requirenments upon state and |ocal authorities
wth regard to applications for the construction of personal
wireless facilities. 47 U S.C. A 8 332(c)(7). QOmi point

subm tted a variance application to construct such a facility,
and the Zoning Hearing Board was bound by the requirenents of the
Act in considering its application. Because Omipoint is the
type of plaintiff that the Act intended to benefit, requirenent
one is satisfied.

Regardi ng requirenent two, the Act gives the courts the
power to review decisions of the [ocal zoning authorities on an
expedited basis. 47 U S . CA 8 332(c)(7)(B)(v). By giving
courts this power of review, Congress clearly believed that the
interests protected by the TCA were not “so vague and anor phous”
that their enforcnent woul d be beyond judicial conpetence.
Therefore, the second factor is satisfied.

Finally, the plain | anguage of the Act is couched in
mandatory terns. It requires that the state and | ocal
authorities shall not prohibit the provision of wreless services
and further requires the decisions of such authorities to be in
writing and supported by substantial evidence. Hence, the third
requirenent is also satisfied.

Having found that Plaintiff’s burden is satisfied in that

the Act creates a federal right, the Court nowturns to the
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guestion of whether Defendant has shown that Congress intended to

forecl ose a section 1983 acti on.

iii. Does the Act provide a Comprehensi ve Enforcenent
Mechani snf?

Def endant argues that Plaintiff’s Section 1983 cl ai m shoul d
be di sm ssed because “[u] nder the Tel econmuni cati ons Act of 1996,
Congress created a remedi al schene that is sufficiently
conprehensive to inply an intent to preclude enforcenent under
Section 1983.” (Def’s Mot. at 4.) In support of its argunent,
Def endant points to the | anguage of the Act, which states that a
party adversely affected by the decision of a State or | ocal
governnment may commence an action in any court of conpetent
jurisdiction. 47 US.CA 8 332(c)(7)(B)(v). The statute
further provides that the court shall hear and deci de such
actions on an expedited basis. 1d. Defendant asserts that
because Congress provided for a private judicial renedy, this
evidences its intent to supplant a section 1983 renedy.

Def endant concedes “that District Courts in Connecticut and
Massachusetts have held that a Section 1983 claimis avail able
when the Court finds a violation of the Federal

Tel econmuni cations Act.” (Def's Mdt. at 4.) Sprint Spectrum

L.P. v. Town of Easton, 982 F. Supp. 47, 53 (D. Mass.

1997)(“Plaintiff correctly alleges that Defendant violated the

Cvil Rights Act, 42 U S.C A 8 1983, by denying Plaintiff its
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rights under the TCA [Tel ecommuni cations Act].”); Cellco

Part nership v. Town Plan and Zoni ng Conmi ssi on of Town of

Farm ngton, 3 F. Supp.2d 178 (D. Conn. 1998) (holding that a | ocal

zoni ng board acts under color of state lawin review ng a zoning
applications and therefore a denial of application in violation
of the Tel ecomruni cati ons Act supports Section 1983 clain).’
However, Defendant asks this Court to hold that the conprehensive
remedi al mechani sm provided for in the Act inplies a
Congressional intent to foreclose a section 1983 renedy.

The nost conprehensive analysis of the viability of a
section 1983 cl aimbased on a violation of the Tel ecommuni cati ons
Act cones froma District of Massachusetts decision not cited by

Def endant . I n National Tel ecommuni cation Advisors, No. Cv.97-

30229- VAP, 1998 W. 472395, at *3 (D. Mass. Aug. 11, 1998), the

district court disagreed with the its holding in Sprint Spectrum

and held that a section 1983 action is not avail able for
violation of the Tel ecommuni cati ons Act because of the
conpr ehensi ve renedi al schene provided in the Act.

Not wi t hst andi ng the deci sion of the Massachusetts district

court in National Tel ecomunication Advisors, this Court does not

" Additionally, the District Court of Mnnesota has adopted
t he hol dings and rational of the Massachusetts and Connecti cut
courts, and has held that a section 1983 claimis viable for a
vi ol ation of the Tel ecommuni cations Act. APT M nneapolis, Inc.
v. Gty of Maplewood, No. Civ.97-2082(JRT/RLE), 1998 W. 634224
(D. Mnn. Aug. 12, 1998).
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find that the renmedi al schene of the Tel ecommuni cati ons Act of
1996 is sufficiently conprehensive to inply that Congress
intended to foreclose a renedy under section 1983.

Congress may evidence its intent to supplant a section 1983
remedy in two ways. “Congress may do so expressly, by forbidding
recourse to 8 1983 in the statute itself, or inpliedly, by
creating a conprehensive enforcenent schene [within the statute
itself] that is inconpatible with individual enforcement under 8§
1983.” Blessing, 117 S. . at 1360. Nothing in the | anguage of
the Act itself expressly precludes an action under section 1983,
therefore, the relevant question is whether Congress inpliedly
forecl osed such actions.

In a series of cases, beginning with M ddl esex County

Sewer age Authority v. National Sea Camrers Ass’'n, 453 U S. 1

(1981), the Suprenme Court has provided gui dance as to when a
federal statute’ s renedial schene is sufficiently conprehensive
to infer Congressional intent to supplant a section 1983 renedy.
Significantly, “[o]lnly twce [has the Court] found a renedi al
schene sufficiently conprehensive to supplant 8 1983: in Sea

Cdamers, [453 U.S. 1], and Smith v. Robinson, 468 U S. 992

(1984).” Blessing, 117 S. . at 1362.

In Sea damers, the Court found that the Federal Water

Pol I ution Control Act (“FWPCA’) and the Marine Protection,

Research, and Sanctuaries Act of 1972 (“MPRSA’) provided
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conprehensi ve renedi al schenes that evidenced Congressional
intent to supplant renedi es avail abl e under section 1983. The
Court described the enforcenent provisions as “unusually

el aborate”. Sea dammers, 453 U. S. at 13. “The FWPCA, for

exanpl e, authorizes the EPA Adm nistrator to respond to
violations of the Act with conpliance orders and civil suits.”
Id. The Act further provides for the Adm nistrator to seek civil
and crimnal penalties under FWPCA. Al so, FWPCA includes a

provi sion for any interested person’ to seek judicial reviewin
the United States courts of appeals of various particular actions
by the Adm nistrator.” 1d. at 14 (internal citations omtted).
The MPRSA contains nearly identical enforcenent nechani sns
providing for the “assessnent of civil penalties by the
Adm ni strator, crimnal penalties, suits for injunctive relief by
the Attorney CGeneral and permt suspensions or revocations.” |d.
at 14 n. 24 (internal citations omtted). Both statutes are
further supplenented by express citizen-suit provisions which
aut hori ze private persons to sue for injunctions to enforce these
statutes. 1d. at 14.

The Court held that in view of these el aborate enforcenent
provisions it could not “be assunmed that Congress intended to
authorize by inplication additional judicial renedies for private

citizens suing under [those Acts].” 1d. The Court noted that

t he exi stence of the express remedi es contained in FWPCA and
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MPRSA denonstrated “not only that Congress intended to foreclose
inplied private actions but also that it intended to supplant any
remedy that otherw se would be avail able under 8§ 1983.” 1d. at
21.

In Smth v. Robinson, 468 U S. 992 (1984), the Court held

that “the review schene in the Education for Al Handi capped
Children Act [(“EHA")] [which] permtted aggrieved individuals to
invoke ‘carefully tailored |ocal adm nistrative procedures

foll owed by federal judicial review,” was sufficiently
conprehensive to supplant any section 1983 renedy. Blessing, 117
S. . at 1362-63. The Court reasoned that “allowing a plaintiff
to circunvent the [EHA's] adm nistrative renmedi es woul d be

i nconsi stent with Congress’ carefully tailored schene which
itself allowed private parties to seek renedies for violating

federal law.” Wight v. Cty of Roanoke Redevel opnent and

Housi ng Authority, 479 U. S. 418 (1987). The Court made note of

t he conprehensive nature of the procedures and guarantees set out
in the EHA

[ T] he Act establishes an el aborate procedural nechani sm
to protect the rights of handi capped children. The
procedures not only ensure that hearings conducted by
the State are fair and adequate. They al so effect
Congress’ intent that each child s individual

educati onal needs be worked out through a process that
begins on the local |evel and includes ongoi ng parental
i nvol venent, detail ed procedural safeguards, and a
right to judicial review.
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Robi nson, 468 U.S. at 1010-1011. The Court reasoned that, given
this el aborate procedural nechanism Congress clearly intended
parents of handi capped children to make use of this

adm ni strative schene rather than the broad provisions of section
1983.

By contrast, in Blessing, 117 S. C. at 1363, the Court
found that the renedial schene in Title IV of the Social Security
Act, was not conprehensive enough to evi dence Congressi onal
intent to supplant section 1983. The court explained that the
enforcenent schene was far nore limted than those in Sea
Camers and Smth, in that “Title IV-D contains no private
remedy -- either judicial or admnistrative -- through which
aggri eved persons can seek redress.” Blessing, 117 S. C. at
1363.

The Massachusetts district court in National

Tel ecomuni cation Advisors, in finding the renedial schene of the

Tel ecommuni cations Act sufficiently conprehensive to supplant §
1983, relied heavily on the fact that the Act explicitly provides
for judicial review of a zoning board decision on an expedited
basi s.

[T] he statute provides a clear, detail ed process that
allows for quick and conplete renedies for individuals
i nproperly denied perm ssion to erect a personal

wi rel ess communi cation tower. Gven this carefully
drafted provision, and the absence of contrary
congressional intent, it is manifest that Congress
provi ded precisely the renedies it considered
appropriate when drafting the TCA. . . [T]his case
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bears a strong resenblance to Smth and Sea O ammers
[in that] a private cause of action and expedited
judicial reviewis mandated. . . The significance of
this private renedial nmechani smwas underlined in the
Suprene Court’s Bl essing decision, where the Court
justified the recognition of a 8§ 1983 renedy by noting
t he absence of any private right of action under Title
| V.

Nati onal Tel econmuni cati on Advisors, No. G v.97-30229- VAP, 1998

WL 472395, at *6 (D. Mass. Aug. 11, 1998).
Taken to its limt, the district court’s reading of Blessing

in National Tel econmunication Advisors suggests that any

statutory renedi al schene that provides a nmechani smfor judicial
relief would render the schene sufficiently conprehensive to

i nfer Congressional intent to foreclose reliance on 8 1983. This
Court disagrees with that reading. It does not necessarily
follow fromthe fact that the Court in Blessing “justified the
recognition of a 8 1983 renedy by noting the absence of any
private right of action under Title IV, National

Tel econmuni cati on Advisors, No. Cv.97-30229- MAP, 1998 W. 472395,

at *6 (D. Mass. Aug. 11, 1998), that wherever Congress has
suppl i ed an avenue for judicial reviewit intended to foreclose a
cause of action under section 1983. The provision for appeals of
| ocal zoning board decisions in the TCAis in no way conparabl e

to the el aborate renedi al schenes involved in Sea d ammers and

Robi nson. The Suprenme Court explains in Blessing that, in
finding the remedi al scheme sufficiently conprehensive in Sea

A ammers, it “enphasi zed that several provisions of the Act
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aut hori zed private persons to initiate enforcenent actions.
and found it hard to believe that Congress intended to preserve

the 8 1983 right of action when it created so nmany specific

statutory renedies, including the two citizen-suit provisions.”

Blessing, 117 S. . at 1362(internal citations omtted)(enphasis
provi ded) .

Furthernore, it cannot be said that “the statutory franework
[of the TCA is] such that ‘[a]llowing a plaintiff’ to bring a 8§
1983 action ‘would be inconsistent with Congress’ carefully

tailored schene.’” Golden State, 110 S. C. at 449, citing Smth

V. Robinson, 468 U.S. at 1012. There is no indication in the

| egislative history that Congress intended to foreclose reliance
on section 1983. The legislative history of the Act explains
only that 8 332(c)(7)(B)(v) “provides a nmechanismfor judicial
relief fromzoning decisions that fail to conply with the
provision of this section.” H R Conf. No. 104-458, 104th
Congress, 2d Sess. 208 (1996). It further states “that the
courts shall have exclusive jurisdiction over all other disputes
arising under this section.” 1d.

Finally, this Court’s holding is consistent wwth the Third

Crcuit’'s interpretation of the Sea dammers doctrine. In

Johnson v. Or, 780 F.2d 386 (3d Cir. 1986), the Third Circuit

hel d that section 1983 clains were not supplanted by the renedi al

schene of the 1968 Nati onal Guard Technicians Act, 32 U S.C. A 8
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709. The Court of Appeals noted that there was no evidence in
the legislative history that Congress was crafting a
conpr ehensi ve renedi al schene intended to preclude other renedies
available to plaintiff technicians. |d. at 394. The Court of
Appeal s further explained that the statutes in cases such as Sea
d anmer s,

represented Congress’ effort to deal with a pressing

nati onal problemin a conprehensive manner. The

statutes were vol um nous and detailed. They had

particul ar provisions explaining the renedi es avail abl e

to classes of plaintiffs, and detailing the

ci rcunst ances under which aggrieved parties could

pursue their rights in state or federal courts.
ld. at 394-95. By contrast, the statute at issue in Or nerely
clarified an internal adm nistrative procedure by which
di scharged enpl oyees coul d pursue their grievances. |d.

Finally, the Third Grcuit noted that its decision adhered to the

policy of judicial deference set forth in the Sea damers |line

of cases, “i.e., ruling out certain renedies only when it can be
clearly inferred that Congress intended their preenption.” 1d.
Adhering to this policy of judicial deference, in the absence of
any indication from Congress to the contrary, this Court wll
allow Plaintiff to proceed under section 1983.

For the foregoing reasons, Defendant’s Mtion to Dismss

Count Two of Plaintiff’s Conplaint is denied.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OWNI PO NT COVMUNI CATI ONS : CIVIL ACTI ON
ENTERPRI SES, L. P. :

Plaintiff,

ZONI NG HEARI NG BOARD OF
CHADDS FORD TOWNSHI P,

Def endant . : NO. 98- 3299

ORDER
AND NOW this 28th day of QOctober, 1998, upon consideration
of Defendant’s Motion to Dism ss pursuant to Rule 12(b)(6) (Doc.
No. 5) and all responses and replies thereto, I T | S HEREBY

ORDERED t hat Defendant’s Mtion i s DEN ED.

BY THE COURT:

John R Padova, J.



