IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLI AM K. WASHI NGTQN, et . al,; CIVIL ACTI ON

Pl aintiffs,
v. : NO. 98- 606
DEPARTVENT OF VETERANS
AFFAI RS,
Def endant .
VEMORANDUM
R F. KELLY, J. OCTOBER . 1998

Plaintiffs, WIliam K.  Washington (“Wshington”), John
Frederick, Jr. (“Frederick”), Robert Parker (“Parker”), Daniel J.
McSweeney (“MSweeney”), and Nat han Jones (“Jones”)(collectively
“Plaintiffs”), are five nmale enployees of the Veterans Affairs
Hospital (“VA’) in Philadel phia who allege that they have
suffered gender discrimnation in their enploynent. Presently
before the Court is the VA s Mtion for Judgnent on the Pleadings
or, inthe alternative, for Summary Judgnent. For the reasons
that follow, the Mdtion for Summary Judgnent is granted.
| . FACTS.

The Plaintiffs have been enpl oyed by the Nutrition and
Food Service Division of the VA for between four and twenty-four
years. They allege that during their enploynent they did not
recei ve sought after pronotions because of their gender and that
femal e enpl oyees with less seniority and experience were pronoted

instead. Plaintiffs contend that this practice constitutes



gender discrimnation (Count 1), breach of contract (Count 11),
breach of the inplied covenant of good faith and fair dealing in
violation of 42 U S.C. 8§ 1983 (Count I11), and intentional
infliction of enotional distress (Count VI). The VA contends
that Plaintiffs Title VII clains are barred for failure to
exhaust adm ni strative renedies, that Plaintiffs cannot maintain
their section 1983 claimbecause Title VIl is their exclusive
remedy and because state action has not been alleged, that this
Court lacks jurisdiction over Plaintiffs’ breach of contract
claimand that Plaintiffs’ failure to conply with the Tort d ains
Act requires dismssal of their intentional infliction of
enotional distress claim Each argunent is discussed bel ow
1. STANDARD.

A notion for judgnment on the pleadings is subject to
the sane standard as a Rule 12(b)(6) notion to dism ss.

Constitution Bank v. Di Marco, 815 F. Supp. 154, 157 (E.D. Pa.

1993). Under Rule 12(b)(6), the Court nust determ ne whether the
all egations contained in the conplaint, construed in the |ight
nost favorable to Plaintiff, show a set of circunstances which,

if true, would entitle Plaintiff to the relief he requests.

G bbs v. Roman, 116 F.3d 83, 86 (3d Gr. 1997)(citing Nam v.

Fauver, 82 F.3d 63, 65 (3d Cir. 1996)). "If matters outside the
pl eadi ngs are presented and considered by the court, the notion

is treated as a notion for sunmary judgnment." Delaware Vall ey




Toxins Coalition v. Kurz-Hastings, 813 F. Supp. 1132, 1136 (E. D

Pa. 1993)(citing FED. R Cv. P. 12(b)).
Summary Judgnent is proper “if there is no genuine
issue of material fact and the noving party is entitled to a

judgnent as a matter of law.” Fep. R CQv. P. 56(¢); Anderson v.

Li berty Lobby Inc., 477 U. S. 242, 247 (1986). The noving party

has the initial burden of identifying those portions of the
record that denonstrate the absence of a genui ne issue of

materi al fact. Celotex Corp. v. Catrett, 477 U.S. 317, 325

(1986). Then, the non-noving party must go beyond the pl eadi ngs
and present “specific facts showing that there is a genuine issue
for trial.” Fep. R Qv. P. 56(c). If the court, in viewing all
reasonabl e inferences in favor of the non-noving party,

determ nes that there is no genuine issue of material fact, then

summary judgnent is proper. Celotex, 477 U. S. at 322; Wsni ewski

v. Johns-Manville Corp., 812 F.2d 81, 83 (3d Cr. 1987).

I11. DI SCUSSI ON.

A. Count | - Gender Discrimnation.

It is well settled that exhaustion of adm nistrative
renmedies is a prerequisite to filing a Title VIl action in

federal court. Metsopulos v. Runyon, 918 F. Supp. 851, 857

(D.N.J. 1996)(citing Brown v. Gen. Servs. Adnmin., 425 U S. 820,

832 (1976)). Title 29 of the Code of Federal Regul ations at Part

1614 sets forth the adm nistrative process that a federal



enpl oyee who cl ainms to have been discrimnated agai nst nust
follow 29 CF. R Part 1614. The reqgul ations provide that an
aggri eved enpl oyee has 45 days fromthe date of the incident of
discrimnation to contact an Equal Enploynent Qpportunity

Comm ssion (“EECC’) counselor for informal pre-conplaint
counseling. 29 CF.R 1614.105(a). |If informal counseling is
unsuccessful, an enployee nust file a formal conplaint with the
agency within 15 days of receiving Notice of Final Interview 29
C.F.R 1614.106(b). After 180 days have passed with no EEOCC
action or wwthin 90 days of the agency issuing a final decision,
an enployee may file suit in federal court. 29 C.F.R 1614.408.

Par ker, Jones and Frederick, have never filed an
admnistrative conplaint wwth the EECC. For this reason, their
Title VII clainms nust be dismssed for failure to exhaust
adm ni strative renedi es.

Washi ngton has filed two conplaints with the EEOCC. The
first, alleged a gender discrimnation claimsimlar to the claim
in this action, however, Washington did not contact the EEQCC
within 45 days of the alleged incident of discrimnation. For
this reason, Washington is barred fromraising the allegations
contained in that conplaint in this Court.

Washi ngton’ s second EEOCC conpl aint arose out of his
arrest following a verbal altercation with a co-worker and

alleged civil rights violations, police brutality, favoritism



and conspiracy. This Court’s inquiry is limted to clains
contained in the EEOCC conplaint and clains which can reasonably

be expected to grow out of the EEOC i nvestigation. Robinson v.

Dalton, 107 F.3d 1018, 1025 (3d G r. 1997). |In this action,
Washi ngton al | eges gender discrimnation by failure to pronote.
The al l egati ons contained in Washi ngton’s second EEQCC conpl ai nt
are separate and distinct fromthe allegations before the Court
at this tinme. For this reason, Washi ngton’s gender

di scrim nation claimhas never been addressed by the EEOC and
must be dism ssed for failure to exhaust adm ni strative renedies.

The final Plaintiff, MSweeney, contacted an EECC
counsel or on March 19, 1998, to conplain that his supervisor
“aut hored fal se and malicious statenents” against himin relation
to a claimfor Wrker’s Conpensation. (Def.’s Mdt. for J. on the
Pl eadings or in the Alternative, for Sunm J. at Ex. 2.)
McSweeney al |l eged that this was evidence of a pattern of
di scrim nation based on race. MSweeney was given “Notice of
Final Interview on May 15, 1998. A formal EEOC Conpl ai nt was
filed on May 21, 1998.

180 days have not passed since McSweeney filed his
formal conplaint and the EEOC has not issued its final decision
on the matter, thus, MSweeney has brought this suit prenmaturely.
When this situation arises, normally the case is placed on the

civil suspense docket pending receipt of a right to sue letter



fromthe EECC. See, Krause v. Sec. Search & Abstract Co., Nos.

96- 596, 96-5742, 1997 W. 528081 at *4 (E.D. Pa. Aug. 21, 1997).

In this case, however, it is clear fromthe “Notice of Final
Agency Action” that McSweeney’s gender discrimnation claimwas
not properly raised before the EEOC at the informal |evel, and
therefore will be excluded fromreviewin this Court. 29 CF.R
8 1614.105(b) (“[Only the matter(s) raised in preconplaint [sic]
counseling (or issues like or related to issues raised in pre-
conpl ai nt counseling) nmay be alleged in a subsequent conpl ai nt
filed with the agency.”).

B. Count Il - Section 1983.

Cenerally, Title VII is the only federal renedy
avail able to a federal enployee who clains to have been
di scrim nated against in enploynent. Robinson, 107 F.3d at 1020-

21: Abdul |l ah-Johnson v. Runyon, No. 94-5240, 1995 W. 118268, at *

4 (E.D.Pa. Mar.8, 1995). The Suprene Court has held that a
federal statute, such as Title VII, with its own conprehensive
enforcenent and renedi al schene, is the exclusive renedy for

violations of the statute at issue. McLaughlin v. Rose Tree

Media Sch. Dist., 1 F. Supp. 2d 476, 479 (E.D. Pa. 1998)(citing

M ddl esex County Sewerage Auth. v. Nat’'l Sea d ammers Ass’'n, 453

UsS 1, 20, (1981). The “Sea Camers" rule, as it is called,

has prevented a party frombringing a Title VIl claimusing the

framework of 1983. MLaughlin, 1 F. Supp. 2d at 479 (citing Lrby




v. Sullivan, 737 F.2d 1418, 1428 (5th Gr. 1984)). An exception
tothis rule allows a Title VII claimto be brought in
conjunction with a 1983 claimif there is a constitutional right,
separate fromthe rights created by Title VII, which serves as

the basis for the 1983 claim Mlaughlin, 1 F. Supp. 2d at 479.

Here, Count Ill of the conplaint contains an allegation that
Plaintiffs' due process rights have been violated.! This
separate constitutional right allows Plaintiffs to bring a Title
VII claimand a 1983 claimtogether. Unfortunately for
Plaintiffs, this does not end the inquiry.

Plaintiffs are required to nake a prim facie show ng
of the VA's potential |iability under section 1983 by alleging
that (1) a person acting under color of state |law (2) deprived
themof a right, privilege or immunity secured by the

constitution or federal law. 42 U S.C. § 1983; Parratt v.

Taylor, 451 U S. 527, 535, (1981), overruled on other ground by,

Daniels v. Wllians, 474 U S. 327 (1986); Carter v. Gty of

Phi | adel phia, 989 F.2d 117, 119 (3d G r. 1993). As discussed

above, Plaintiffs have properly alleged that their constitutional

' Count IIl of Plaintiffs’ Conplaint is entitled “Breach of
the Inplied Covenant of Good Faith and Fair Dealing.” That
allegation is insufficient to show Plaintiffs’ have been deprived
of a “right privilege or imunity secured by the constitution or
federal law.” 42 U S. C. § 1983. Paragraph 29 of Count 111,
however, alleges a due process violation that is sufficient to

show a deprivation of a constitutional right, therefore, | wll
treat Count 111 as alleging a due process violation under section
1983.



right to due process has been violated. The state actor el enent,
however, is lacking. Plaintiffs were enployed at the VA a
federal facility. Section 1983 “does not apply to actions under

col or of federal | aw McG nness v. United States Postal

Service, 744 F.2d 1318, 1322 (7th Cr. 1984). For this reason,

Summary Judgnent is granted as to Count Il of Plaintiffs’
conpl ai nt.
C. Counts Il and VI - Breach of Contract and Intentional

Infliction of Enptional D stress.

Plaintiffs indicate in their Answer to this Mtion that
Counts Il and VI are al so grounded upon section 1983. Reference
to Plaintiffs’ Conplaint shows otherwi se. Neither Count contains
any reference to section 1983 and for good reason. As discussed
above, section 1983 provides a renedy for a violation of “a right
privilege or immunity secured by the Constitution or federal
law.” Neither Plaintiffs’ breach or contract claimnor
Plaintiffs’ intentional infliction of enotional distress claim
could allege such a deprivation. These clains arise under the
| aw of the State of Pennsylvania, not federal |law. MG nness,
744 F.2d at 1322.

As to Plaintiffs’ breach of contract claim Plaintiffs
seek to recover an anount “in excess of $200,000." (Conpl. at 11
25-27 and wherefore clause.) “The Tucker Act, as codified at 28

U S.C. 88 1346, 1491, gives the Cains Court jurisdiction over



non-tort clainms against the United States, and gives the district
courts concurrent jurisdiction over such clains not exceeding

$10, 000.” Hahn v. United States, 757 F.2d 581, 585-86 (3d Cir.

1985) . This Court |acks jurisdiction over contract clains
agai nst the United States exceeding $10, 000; excl usive
jurisdiction rests with the United States Court of Federal

Cl ai s. ld.; see, e.d., New Mexico v. Regan, 745 F.2d 1318, 1322

(10th Cr. 1984), cert. denied, 471 U S. 1065(1985); Zunerling v.

Marsh, 591 F. Supp. 537, 542 (WD. Pa. 1984), aff'd, 769 F.2d 745
(Fed. Cir. 1985). For this reason, Plaintiffs’ breach of
contract claimis dism ssed.

Finally, Plaintiffs’ seek to recover for intentional
infliction of enotional distress sustained while working at the
VA. The VA argues that Plaintiffs’ failure to conply with the
Federal Tort Clainms Act (“FTCA’), 28 U.S.C. 88 1346(b) & 2671-
2680, requires dismssal of their claim? Plaintiffs do not
respond to this argunent.

“The FTCA is the exclusive renedy for clains for noney
damages sounding in tort for injuries resulting fromacts of

federal agencies or enployees.” Molpini v. Resolution Trust

Corp., No. 96-7535, 1997 W. 476347, at *3 (E.D. Pa. Aug. 19,

1997). Jurisdictional prerequisites to a suit under the FTCA are

2 Neither party contends that the Federal Enpl oynent
Conpensation Act, 5 U. S.C. 8 8101 et seq., is applicable to this
matter.



that Plaintiffs have presented their claimto an appropriate
federal agency, in witing, with a requested sumcertain, wthin
two years of an occurrence, and that the agency has denied the

claim Deutsch v. United States, 67 F.3d 1080, 1091 (3d Gr.

1995) (citing Corte-Real v. United States, 949 F.2d 484, 485-86

(st Gr. 1991)(citations omtted)). Plaintiffs have not
conplied with any of the requirenents stated above, therefore,
this Court |acks subject matter jurisdiction and Sumrary Judgnent
i S proper.

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM K. WASHI NGTON, et . al,; ClVIL ACTI ON
Pl aintiffs, :

v. : NO. 98- 606
DEPARTVENT OF VETERANS

AFFAI RS,
Def endant .

ORDER
AND NOW this day of October, 1998, upon
consi deration of Defendant’s Mtion for Judgnent on the
Pl eadings, or in the alternative for Summary Judgnent, and
Plaintiffs’ Response thereto, it is hereby ORDERED that said
Motion is GRANTED. The Clerk’s Ofice is directed to mark this

case CLOSED

BY THE COURT:

Robert F. Kelly, J.
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