IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
RACHEL WASSERVAN : GAVIL ACTI ON
V.
POTAMKI N TOYOTA, | NC.,
SPRI NGFI ELD AUTO COUTLET,

DAVI D HYMAN, SANTI PARRILLA, and :
ROBERT WEI SEN : NO 98-0792

VEMORANDUM AND ORDER

HUTTON, J. Cct ober 22, 1998

Presently before the Court are Defendants’ Mtion to Dismss
Count Ill1 and Count IV of Plaintiff’s Conplaint pursuant to Rule
12(b)(6) or 28 U S C 8 1367(c) (Docket No. 7) and Plaintiff’s
response thereto (Docket No. 9). For the reasons that follow the

Def endants’ notion is GRANTED | N PART AND DENI ED | N PART.

. BACKGROUND

The Plaintiff alleges the followng facts in her conplaint.
Plaintiff, Rachel Wasserman (“Wasserman” or Plaintiff), worked for
Pot ankin Toyota from Cctober 19, 1994 wuntil August 12, 1996.
Plaintiff was an executive assistant. Def endants Wi sen and
Parrilla were Managers and Defendant Hyman was Vi ce President.

During her enploynent at Toyota, she alleges that Defendants
David Hyman (“Hyman”), Robert Wi sen (“Wisen”), and Santi Parrilla
(“Parrilla”) subjected her to a continuous pattern of sexually

hostile and offensive conduct. This included sexually offensive



gestures and comments. Plaintiff also alleges that these acts
created a hostile and offensive work environment which interfered
with the performance of her enpl oynent.

Plaintiff repeatedly objected to the conduct of Defendants
Weisen and Parrilla. When her objections fell on deaf ears,
Plaintiff brought her objections to Defendant Hynman. Def endant
Hyman failed to cease the acts of sexual harassnent and sex
discrimnation, and thus, added to the already hostile and
of fensive work environnent. Def endant Hyman also subjected
Plaintiff to sexually offensive conduct. On August 12, 1996,
realizing that the Defendants would not cease this behavior,
Plaintiff involuntarily resigned her position.

Plaintiff subsequently filed a conplaint and alleged four
causes of actions. The four counts are: (1) Count | - Title VII
cl ai m agai nst Potankin Toyota; (2) Count Il - Pennsylvania Human
Rel ati ons Act (“PHRA”’) cl ai magai nst Potankin Toyota; (3) Count |11
- PHRA cl ai m agai nst Wisen, Parrilla, and Hyman; (4) Count |V -
intentional infliction of enotional distress claim against all

Def endant s. Def endants now nove to dism ss Counts Il and IV.

1. MOTION TO DI SM SS STANDARD

Federal Rule of Cvil Procedure 8(a) requires that a
plaintiff’s conplaint set forth “a short and pl ain statenent of the
claim showing that the pleader is entitled to relief.” Fed. R

Cv. P. 8(a)(2). Accordingly, the plaintiff does not have to “set
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out in detail the facts upon which he bases his claim” Conley v.
G bson, 355 U. S. 41, 47 (1957). In other words, the plaintiff need
only to “give the defendant fair notice of what the plaintiff's
claimis and the grounds upon which it rests.” 1d.

When considering a notion to dismss a conplaint for failure
to state a claimunder Federal Rule of Civil Procedure 12(b)(6),*
this Court nust “accept as true the facts alleged in the conplaint
and all reasonable inferences that can be drawn from them”

Markow tz v. Northeast Land Co., 906 F.2d 100, 103 (3d G r. 1990).

The Court will only dismss the conplaint if “*it is clear that no
relief could be granted under any set of facts that coul d be proved

consistent with the allegations.”” H.J. Inc. v. Northwestern Bell

Tel. Co., 492 U. S. 229, 249-50 (1989) (quoting H shon v. King &

Spal ding, 467 U.S. 69, 73 (1984)).

1. D SCUSSI ON

A. Failure to State a Caimunder Rule 12(b)(6)

1. Pennsyl vani a Hunan Rel ati ons Act O aim (Count [11)

Def endants argue that Count |1l should be dism ssed because

Plaintiff failed to neet the special pleading requirenents for a

YRrul e 12(b) (6) states as foll ows:

Every defense, in law or fact, to a claimfor relief in any pleading
. shall be asserted in the responsive pleading thereto if one is

requi red, except that the follow ng defenses nmay at the option of

t he pl eader be made by notion: . . . (6) failure to state a claim

upon which relief can be granted .

Fed. R Gv. P. 12(b)(6).



cl ai m agai nst an individual enployee under 8 955(e) of the PHRA
Like Title VII, 8 955(a) of the PHRA establishes liability solely

for enployers. See Dici v. Pennsylvania, 91 F.3d 542, 552 (3d Gir.

1996). However, the PHRA goes further than Title VIl to establish
acconplice liability for individual enployees who aid and abet a §
955(a) violation by their enployer. See 43 Pa. Cons. Stat. Ann. §
955(e) (Purdon Supp. 1997) (providing liability for enpl oyees who
“aid, abet, incite, conpel or coerce the doing of any act decl ared
by this section to be an unlawful discrimnatory practice”). The
i ndi vidual Defendants in this case contend that the Plaintiff
failed to allege sufficient facts to support their clains of
acconplice liability.

“[A] supervisory enployee who engages in discrimnatory
conduct while acting in the scope of his enploynent shares the
intent and purpose of the enployer and may be held liable for
aiding and abetting the enployer in its wunlawful conduct.”

Gickstein v. Neshamny Sch. Dist., No.CV.A 96-6236, 1997 W

660636, at * 12 (E.D. Pa. Cct. 22, 1997) (citing Tyson v. CIGNA

Corp., 918 F. Supp. 836, 841 (D.N.J. 1996), aff’'d, 149 F.3d 1165
(3d Gr. 1998) (unpublished table opinion)). “Thus, a supervisor’s
failure to take action to prevent discrimnation, even when it is
t he supervi sory enpl oyee’s own practices at issue, can nmake hi mor
her liable for aiding and abetting the enployer’s insufficient

remedi al neasures.” Frye v. Robinson Alarm Co., No.97-0603, at *7




(E.D. Pa. Feb. 11, 1998) (citing dickstein, 1997 W. 660636, at

*11-13); see Wen v. Sun Co., Inc., No.CIV.A 95-7647, 1997 W

772810, at *7 (E.D. Pa. Nov. 21, 1997).

In the present case, Defendants contend that “the pleadings
are insufficient to establish the direct supervisor-enpl oyee nexus”
required. See Defs.” Mem of Law in Support of Mdt. to Dism ss at
10. This Court disagrees. Plaintiff alleges that Wisen and
Parrilla were Managers of the Defendant corporation. Pl.’'s Conpl.
at 71 8, 9. Plaintiff also alleges that, as executive assistant,
she recei ved assi gnnents fromthe Managers of the corporation. See
id. at 1 13. Finally, Plaintiff alleges that Wisen and Parrilla
comm tted sexual | y harassi ng conduct, including sexually offensive
coments and gestures. See id. at § 15. This Court finds that
Plaintiff sufficiently pled that Wisen and Parrilla were, in
addition to being her direct harassers, her  supervi sors.
Therefore, despite the Defendants’ assertions to the contrary,
Plaintiff’s conplaint neets the pleading requirenents for 8§ 955(e)
liability and the Court will not dismss Count IIl with respect to
Wei sen and Parrill a.

Def endants al so argue that Plaintiff failed to allege facts
under whi ch Defendant Hyman coul d be |iable under § 955(e) because
there were only allegations that Hyman was informed of the
harassnment and did nothing to renedy it. This Court disagrees.

First, Plaintiff alleges that Hyman, as Vice President and



supervisor, failed to take appropriate renedial neasures. Pl.’s
Compl 7, 18. Second, Plaintiff alleges that Hyman personally and
directly engaged in sexually offensive and hostile conduct. See
id. at ¢ 15. These allegations provide an anple basis for
Plaintiff’s 8 955(e) clains. Thus, the Court will not dismss

Count 11l of the Plaintiff’s conplaint.

2. Intentional Infliction of Enptional Distress (Count |V)

Def endants next nmove to dismss Plaintiff’s claim for
intentional infliction of enotional distress. Def endant s ar gue
that this count fails to state the necessary |evel of outrageous
conduct required for sexual harassnment in the workplace under
Pennsyl vania law.? This Court agrees.

The Pennsylvania courts recognize the tort of intentional

infliction of enotional distress. See Kazatsky v. King David

Menorial Park, Inc., 515 Pa. 183, 190, 527 A 2d 988, 991 (1987).

However, to state a cogni zabl e claimthe conduct alleged “nust be
SO0 outrageous in character, and so extrene in degree, as to go
beyond all possible bounds of decency, and to be regarded as
atrocious, and utterly intolerablein acivilized society.” Cox v.

Keystone Carbon Co., 861 F.2d 390, 395 (3d Cir. 1988). In the

2 Def endant corporations first argue that this claimis barred by the
exclusivity provisions of the Pennsylvania Wrkers’ Conmpensati on Act.
Because this Court agrees with the Defendants’ argument that the conpl aint
fails to allege conduct sufficient to neet the | evel of outrageousness
required, it will not consider the argunent that the Pennsylvani a Workers’
Conpensati on Act bars this claim
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enpl oynment context, it is extrenely rare that ordinary sexual
harassnment will rise to the level of outrageousness required by
Pennsylvania law. 1d. The Third Grcuit also noted that:

[Al]s a general rule, sexual harassnent al one does
not rise to the | evel of outrageousness necessary
to make out a cause of action for intentional
infliction of enotional distress. As we noted

in Cox, 861 F.2d at 395-96, “the only instances
in which courts applying Pennsyl vania | aw have
found conduct outrageous in the enpl oynent context
is where an enpl oyer engaged in both sexua
harassnent and other retaliatory behavior

agai nst an enployee.” See, e.qg., Bowersox v. P.H
datfelter Co., 677 F. Supp. 307, 311 (MD. Pa.
1988). The extra factor that is generally
required is retaliation for turning down sexua
propositions.

Andrews v. City of Phila., 895 F.2d 1469, 1486-87 (3d Gr. 1990);

see also Kinally v. Bell of Pa., 748 F. Supp. 1136, 1144-45 (E.D

Pa. 1990); Stilley v. University of Pittsburgh, 968 F. Supp. 252,

260 (WD. Pa. 1996).

In this case, the Court finds that Plaintiff fails to state a
claimof intentional infliction of enotional distress against all
Def endant s because she did not all ege any facts suggesting that any
of the individual Defendants nade sexual propositions. See
Andrews, 895 F.2d at 1487. Plaintiff only alleges that Defendants
Hyman, Wisen, and Parrilla commtted “uninvited and unwanted

of f ensi ve sexual | y-ori ented conduct, including but not limted to,

vari ous sexual | y-of fensive comments and gestures.” Pl.’s Conpl. at
1 15 (enphasis added). A review of the case lawin this district

suggests that offensive coments and gestures in the workplace,
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even though sexually explicit, are not enough to satisfy the

Andrews extra requirenent of sexual propositions. See D Florio v.

Nabi sco Biscuit Co., No. CV.A 95-0089, 1995 W 295367 (E.D. Pa.

May 12, 1995) (noting that many district courts have found that
al | egations of “sexual conversation and conduct” do not constitute
the type of extrene and outrageous conduct necessary to sustain a
claim for intentional infliction of enotional distress due to
sexual harassnent in the workpl ace); see al so Restatenent (Second)
of Torts 8 46 cnt. d (1965) (noting that “mere insults,
indignities, threats, annoyances, petty oppressions, or other
trivialities” do not reach the requisite | evel of outrageousness).

For exanple, the court in Lang v. Seiko Instrunents, USA, Inc., No.

Cl V. A 96-5398, 1997 W. 11301, at *4 (E.D. Pa. Jan. 14, 1997,
st at ed:

Nowhere in the Conplaint is it averred that [the
def endants] sexually propositioned Ms. Lang,
|l et alone retaliated against her for rebuffing
the sane. In the absence of such allegations--
and any conpel ling argunent as to why this Court
shoul d depart fromwhat Andrews has ternmed to be
a “general requi renent” for successful ly
pleading intentional infliction of enotional
distress in the context of sexual harassnment in
t he workpl ace--Ms. Lang' s clains against [the
Def endants] are di sm ssed.

ld. (footnote omtted). This case is simlar to Lang in that
Plaintiff failed to allege the required “extra factor” of sexual
proposi tion. Thus, this Court finds that Plaintiff’s conplaint

does not neet the pleading requirenents of Andrews.
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Moreover, Plaintiff has not alleged that the Defendants
retaliated agai nst her for refusal of any sexual propositions. See
Andrews, 895 F.2d at 1487. Plaintiff did allege that:

The said unl awful practices for which Defendant
Corporation is liable to Plaintiff include, but
are not limted to, fostering and perpetuating a
hostil e and of fensi ve wor k envi ronnent,
retaliating against Plaintiff because of her
expressed opposition to offensive sexually
related conduct in the workplace, subjecting
Plaintiff to nmore onerous working conditions,
treating Plaintiff in a disparate nmanner and
constructively discharging Plaintiff from her
enpl oynent .

Pl.’s Conpl. at § 22. Plaintiff also alleges that she sustained
| oss of earnings, severe enotional distress, |oss of self esteem
| oss of future earning power, |oss of backpay, front pay and
interest. See id. at 1 23. This is not the retaliation, however,

that the Andrews court contenplated. See D Florio, 1995 W 295367,

at *4 (holding that allegations of failure to respond pronptly to
plaintiff’s conplaints of sexual harassnent, failure to take action
against male workers who sexually harassed fenmales, failure to
di ssem nate a policy agai nst sexual harassnent, failure to provide
a safe workplace, refusal of permssion to go the bathroom and
defamatory responses to her conplaints did not sufficiently state
a claim of retaliation as required under Andrews). Andr ews
requires that a Plaintiff allege retaliation based on a rejection
of sexual advances or propositions. Therefore, in light of

Plaintiff’s failure to plead sufficient facts alleging a claimfor
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intentional infliction of enotional distress due to sexual
harassnent in the workplace, this Court dismsses Count |V of the

conpl ai nt.
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In the even that the Court dism ssed Count IV, Plaintiff asks
this Court for leave to anend its conplaint in order to plead
sufficient facts of outrageousness as required under Pennsyl vani a
law. The Court grants Plaintiff’s request. Plaintiff has twenty

(20) days fromthe date of this Order to file an anended conpl ai nt.

B. Declining Supplenental Jurisdiction Under 28 U.S.C. 8§ 1367(c)

Final |y, Defendants argue that this Court shoul d decline
the exercise of supplenmental jurisdiction over Plaintiff’s PHRA
clainms. Defendants contend that these clains present a novel and
conplex issue of state |aw because Pennsylvania courts have not
concl uded whet her the PHRA i nposes personal liability on individual
enpl oyees.® This Court does not agree.

Section 1367 states that the federal courts “shall have
suppl emental jurisdiction” over clainms which are “part of the sane
case or controversy” as a claim over which the court exercises
original jurisdiction. 28 U.S.C. § 1367(a) (1994). Thus, in order
to properly exercise supplenental jurisdiction, there are three

requirenments. First, the ®“‘federal claim nust have substance

% Defendants al so argue that this Court should not exercise suppl emental
jurisdiction over Plaintiff's intentional infliction of enotional distress
claim because it woul d necessitate nedical testinmony, and thus, enlarge the
scope of trial well beyond what woul d be necessary to resolve the clai munder
Title VII. See Mazzare v. Burroughs Corp., 473 F. Supp. 234 (E.D. Pa. 1979)
(concluding that judicial econony would not be served by permtting an
intentional infliction of enptional distress claimto be tried because proof
of medical harm woul d enlarge the scope of trial well beyond the ADEA cl aim
brought by the plaintiff). This Court will not consider this argunent at this
ti me because the Court already dismissed Plaintiff’s intentional infliction of
enotional distress claimfor failure to plead sufficient facts of
out rageousness as requi red under Pennsylvani a | aw.
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sufficient to confer subject matter jurisdiction on the court.’”

Lyon v. Whisman, 45 F. 3d 758, 760 (3d G r. 1995) (quoting G bbs,

383 U.S. at 725)). Plaintiff’s Title VIl claim satisfies that
standard. Second, the state and federal clains nust derive froma
common nucl eus of operative fact. See id. Plaintiff’s Title VII
and PHRA clains are derived fromthe sane set of facts concerning

t he sexual harassnent of three supervisors. See Goodwin v. Seven

Up Bottling Co. of Phila., (E.D. Pa. 1996) (“Federal Courts have
consistently held that the power to exercise supplenental
jurisdiction exists when a Plaintiff nakes a Title VII claim and
state law clains based upon the sane allegedly discrimnatory
conduct.”). Third and finally, Plaintiff nust ordinarily expect to
try all clains in one judicial proceeding. See Lyon, 45 F.3d at
760. Here, Plaintiff should have expected to try both her Title
VI claimand PHRA cl ai mtoget her because: (1) these clainms mrror
one another and (2) she would save on litigation expenses. See

Dici v. Comonwealth of Pa., 91 F.3d 542, 552 (3d Gr. 1996)

(“Cenerally, the PHRA is applied in accordance with Title VII.");

Smith v. Pathnmark Stores, Inc., No. ClV.A 97-1561, 1998 W. 309916,

at *3 (E.D. Pa. June 11, 1998) (“Courts have uniformy interpreted
the PHRA consistent with Title VII.").

Thus, the Court concludes that it has supplenental
jurisdiction over Plaintiff’s PHRA claim Neverthel ess, Section

1367(c) provides that a district court may, in its discretion,
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decline to exercise jurisdiction if any of four conditions are net.
These four conditions are:

(1) the claimraises a novel or conplex issue of
State | aw,

(2) the claimsubstantially predom nates over
the claimor clains over which the district
court has original jurisdiction,

(3) the district court has dismssed all clains
over which it has original jurisdiction, or

(4) in exceptional circunstances, there are other
conpel Il ing reasons for declining jurisdiction.

Id. 8 1367(c). The Court may properly decline to exercise
suppl emental jurisdiction and dismss the state clainms if any one

of these conditions apply. See G owh Horizons, Inc. v. Delaware

County, 983 F.2d 1277, 1284 (3d Cr. 1993). In making its
determnation, the district court should take into account
generally accepted principles of “judicial econony, convenience,

and fairness tothe litigants.” United Mne Wrkers v. G bbs, 383

U.S. 715, 726 (1966).

In this case, Defendants urge this Court to exercise its
di scretion and deny supplenental jurisdiction because Plaintiff’s
PHRA cl ai mpresent a novel and conplex state | awissue. Defendants
argue that Pennsylvania courts have not concluded whether
i ndi vi dual enpl oyees may be |iable under 8 955(e) of the PHRA, and
therefore, this Court should dismss that claimunder 28 U S.C. §
1367(c)(1). In support of this argunent, Defendants cite Goodw n

V. Seven Up Bottling Co. of Phila., No. C V. A 96-2301, 1996 W
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601683 (E.D. Pa. Cct. 18, 1996). In Goodwi n, the court dism ssed
the plaintiff’s PHRA claim against the individual defendants
because the Pennsylvania state courts had yet to deci de whether §
955 i nposes personal liability on individual enployees. See id. at
*6. Based on comty, federalism and 28 U S. C § 1367(1), the
court dismssed that part of the plaintiff’'s case. See id.

In the case at bar, the Court declines to exercise its
discretion to refuse supplenental jurisdiction and retains
jurisdiction over Plaintiff’s PHRA claim The situation presented
to the court in Goodwin is distinguishable fromthe present case.
In Goodwi n, the court also dismssed the Title VII case agai nst the
i ndi vi dual enployees. See id. Thus, the Goodwi n court declined
suppl emental jurisdiction pursuant to 8 1367(1), which authorizes
di sm ssal when presented with a novel state issue, and 8§ 1367(2),
whi ch authorizes dismssal when the federal claim against the
defendant is dismssed. See id. Therefore, the court in Goodw n
found that it would not prejudice the plaintiffs if the Court
dism ssed this claimand forced themto file their PHRA claimin
state court. See id.

The situation in Goodwin is not presented in this case. The
Title VII claimis still viable against the individual enployees.
Thus, if this Court were to dismss Plaintiff’s PHRA claim she
woul d have to maintain a separate action involving the sane exact

set of facts in state court. The Plaintiff would have to expend a
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substantial anmount of tinme, effort, and noney to prepare a claim

that could just as easily be argued in federal court. See G bbs,

383 U.S. at 726 (noting that the district court should take into
account generally accepted principles of “judicial econony,
convenience, and fairness to the litigants” in making its
determ nation of whether to exercise or decline supplenental

jurisdiction); see also Hargest v. Smithkline Beecham Corp., No.

Cl V. A 91-6981, 1993 W 62752, at *2 (E.D. Pa. Mar. 9, 1993) (“This
Court, in exercising its discretion pursuant to 8 1367(c),
determnes that it would not be in the interest of justice to
decline supplenental jurisdiction over plaintiff’s PHRA clains
based on the sane alleged wongful conduct [as plaintiff’'s Title
VIl clains]. As pointed out above . . . it would create
duplication and waste.”).

Moreover, this Court finds that Plaintiff’s PHRA claim no
| onger presents a novel or conplex state |aw issue. |In Goodw n,
the Third CGrcuit had just issued the then recent D ci opinion
whi ch found that individual enployees nmay be |iable under § 955(e)
of the PHRA. See Goodwi n, 1996 W. 601683, at *6 n.11 (“The Third
Crcuit, only recently stated in Dici . . . that individuals ca be
hel d personally |iable as an acconplice under the PHRA 8§ 955(e)

., [however], we should l|eave further interpretation and
application of 8 955 to the Pennsylvania state courts.”). Many

courts have since concl uded that individual enpl oyees may be |iable
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under 8 955(e) of the PHRA. See, e.qg., Cohen v. Tenpl e Physicians,
Inc., 11 F. Supp.2d 733, 737 (E.D. Pa. 1998) (“The holding of D ci
as to the PHRA clains has since been followed in this district on
at | east two occasions.”). Wile the Suprene Court of Pennsyl vani a
has yet to rule on this issue, the Court is confident that the
Suprene Court would agree with the nunerous courts that have
concl uded that individual enployee liability is possible under §
955 of the PHRA Therefore, this Court rejects Defendants’
invitation to decline supplenental jurisdiction on this ground.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RACHEL WASSERVAN : GAVIL ACTI ON
V.
POTAMKI N TOYOTA, | NC.,

SPRI NGFI ELD AUTO COUTLET,
DAVI D HYMAN, SANTI PARRILLA, and

ROBERT VEI SEN © NO 98-0792
ORDER
AND NOW this 22nd day of Cct ober, 1998, upon
consi deration of the Defendants’ Mdtion to Dismss Count |Il and

Count IV of Plaintiff’s Conplaint pursuant to Rule 12(b)(6) or 28
US C 8 1367(c) (Docket No. 7) and Plaintiff’s response thereto
(Docket No. 9), IT IS HEREBY ORDERED THAT t he Def endants’ Mdtion is
CGRANTED | N PART AND DENI ED I N PART.

| T 1S FURTHER ORDERED t hat :

(1) Count IV of Plaintiff’s conplaint is DI SM SSED; and

(2) Plaintiff has twenty (20) days fromthe date of this O der

to file an Anended Conpl ai nt.

BY THE COURT:

HERBERT J. HUTTON, J.



