IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PHI LADELPH A W RELESS TECHNI CAL I NSTITUTE, : CIVIL ACTION
Pl aintiff, :
V.
ACCREDI TI NG COMM SSI ON OF CAREER SCHOOLS  : NO 98- 2843
AND COLLEGES OF TECHNOLOGY, :
Def endant .
MEMORANDUM
R F. KELLY, J. OCTOBER 23, 1998

On June 2, 1998, the Phil adel phia Wreless Technica
Institute ("PWI" or "The School") filed the above civil action
agai nst the Accrediting Comm ssion of Career Schools and Col | eges
of Technol ogy ("ACCSCT" or The "Conm ssion") seeking injunctive
relief as well as nonetary danmages.

On July 22, 1998, the School's request for a tenporary
restraining order was denied. Hearings were held on the School's
Motion for Prelimnary Injunction on August 14, 18 and August 27,
1998. Proposed finding of fact and conclusions of |law were filed
on Septenber 16, 1998. From that testinony and the docunments

submtted at those hearings, | make the foll ow ng:

FI NDI NGS OF FACT

1. The Phil adel phia Wreless Technical Institute is
| ocated at 1531-33 Pine Street in Philadel phia, Pennsylvania and
has been in existence since 1908. (Testinony of George Van Horn,
8/ 18/ 98, p.8).

2. PWII is atrade technical school which trains people



in the electronic industry, heating, ventilation and air
conditioning. (Testinony of George Van Horn, 8/18/98, p.8).

3. The director of PWIl is George Van Horn who has hel d
that position since 1978. (Testinony of George Van Horn, 8/18/98,
p. 8).

4. PWIl enpl oys approximately seventeen (17) faculty
menbers. (Testinony of George Horn, 8/18/98, p.9).

5. PWI has full-tinme day courses and part-tine eveni ng
and Saturday courses. (Testinony of George Van Horn, 8/18/98,
p.9).

6. In January, 1998, there were approxi mately sixty
(60) full and part-tinme students enrolled at PWI. (Testinony of
George Van Horn, 8/18/98, p.10).

7. O those sixty (60) students, approximately fifteen
(15% percent were full-tine. (Testinony of George Van Horn,
8/ 18/ 98, p.10).

8. During the 1980's, PWI was accredited by an
organi zation known as the National Association of Trade and
Techni cal Schools ("NATTS"). (Testinony of George Van Horn,
8/ 18/ 98, p.13).

9. Accreditation, although voluntary, is aprerequisite
for a school such as PWIl to receive federally funded Title 1V
tuition reinbursenent. (Testinony of George Van Horn, 8/18/98,
p. 53).

10. The Commission is a private, peer review

organi zati on whose purpose is to establish and maintain high
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educational standards and ethical business practices anong
postsecondary trade and technical schools. (Standards of
Accreditation, Exhibit 2 to Defendant's Consolidated Brief, at p.1;
Decl aration of Thomas Fischetti, Exhibit 1 to Defendant's
Consolidated Brief, at 12).

11. The Conm ssion is conposed of thirteen (13) experts,
seven (7) of whomown or manage ACCSCT-accredited schools and six
(6) of whomare nenbers of the public, unaffiliated with trade and
techni cal schools, but with expertise in education. (Standards of
Accreditation, Exhibit 2 to Defendant's Consolidated Brief, at p.1;
Fi schetti Declaration, Exhibit 1to Defendant's Consolidated Bri ef,
at 12).

12. Conm ssioners serve for ternms of four (4) years, and
their terns are staggered so that each year new Conm ssi oners begin
to serve. (Testinony of Mchael Perez, 8/27/98, p.23).

13. Conmi ssioners serve on a voluntary basis, although
t he "public" nenbers (those not affiliated wwth a trade school) are
paid a stipend for their service. (Testinony of M chael Perez,
8/ 27/ 98, pp.23-24).

14. The Commission is recognized by the U S. Secretary
of Education as areliable authority as to the quality of education
and training provided by its accredited institutions. (Fischetti
Decl aration, Exhibit 1 to Defendant's Consolidated Brief, at 2).

15. The Comm ssion has adopted Standards of
Accreditation to guide it inits accrediting actions. (Fischetti

Declaration, Exhibit 1 to Defendant's Consolidated Brief, at 12;
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St andards of Accreditation, Exhibit 2 to Defendant's Consoli dated
Brief).

16. In the Comm ssion's accreditation process, schools
submt to a peer review by owners and operators of other schools
and educati onal experts. (Standards of Accreditation, Exhibit 2to
Def endant's Consolidated Brief, at p.1. Fi schetti Declaration,
Exhi bit to Defendant's Consolidated Brief, at f2.

17. Accreditation is a voluntary process in which
schools agree to neet or exceed the Comm ssion's Standards of
Accreditation throughout their period of accreditation; to supply
conpl ete, accurate and thorough informati on to the Conm ssi on when
asked to do so and when required by Conm ssion procedures and
regulations; and to conply with the Comm ssion's procedures.
(Standards of Accreditation, Exhibit 2 to Defendant’'s Consol i dated
Brief, at p.13; Fischetti Declaration, Exhibit 1 to Defendant's
Consol i dated Brief, at 3.

18. In the accreditation process, a school isinitially
eval uated by a panel of three to four Conm ssioners, who review,
anong other itens, materials submtted by the school, the report
froma Conm ssion teamthat visited the school, and the school's
response, if any, to the teamis report, and then mke a
recommendation on the school's accreditation to the ful
Commi ssion. (Testinony of Mchael Perez, 8/27/98, p.25; see also
St andards of Accreditation, Exhibit 2 to Defendant's Consol i dated
Brief, at p.4).

19. The full Comm ssion of thirteen (13) nenbers then
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votes on the school's accreditation. (Testinony of Mchael Perez,
8/ 27/ 98, p.25; see also Standards of Accreditation, Exhibit 2 to
Def endant's Consolidated Brief, at p.4).

20. In the event of an adverse accreditation decision,
the school is given notice of the decision and then has the right
to appeal that decision to the Commi ssion's Appeals Panel.
(St andards of Accreditation, Exhibit 2 to Defendant’'s Consol i dated
Brief, at pp.4-5).

21. The ACCSCT's Appeal s Panel is conposed of three (3)
menbers, all of whomare either school owners, adm nistrators or
educators who are not nenbers of the Conmm ssion. (Standards of
Accreditation, Exhibit 2 to Defendant's Consolidated Brief, at
pp. 4-5; Sirbu Declaration, Exhibit 3 to Defendant's Consoli dated
Brief, at 74; see also testinony of Mchael Perez, 8/27/98, p.26).

22. The Appeal s Panel has the authority only to either
uphol d the decision of the Comm ssion, or remand it for further
consi deration by the Conm ssion. (Standards of Accreditation,
Exhibit 2 to Defendant's Consolidated Brief, at p.5; Sirbu
Decl aration, Exhibit 3 to Defendant's Consolidated Brief, at §5.

23. In the event of a remand by the Appeal s Panel of an
adverse accrediting decision, the school is once again reviewed
initially by a panel of Conm ssioners. The panel reviewing a
school after an Appeals Panel remand is conposed of nenbers
different than the panel that initially reviewed the school, in
order to ensure the fairness of the process. (Testinony of M chael

Perez, 8/27/98, pp.26-27).



24. After a remand by the Appeal s Panel, the Conm ssi on
can adhere to its original decision, or take other appropriate
action. (Standards of Accreditation, Exhibit 2 to Defendant's
Consolidated Brief, at p.5; August 12, 1998 decision letter,
Exhibit 12 to Def endant's Consol i dated Bri ef; sanme docunent as D-1
at p.3; sirbu Declaration, Exhibit 3 to Defendant's Consoli dated
Brief, at {5).

25. On July 27, 1994, ACCSCT sent a letter to PWI
seeking information about the School's financial condition and
financial stability. (Exhibit D-5).

26. In July 1995, the Conm ssion decided to place PWI
under a Show Cause Order because of concerns about its financial
condition which, in turn, called into question its ability to
del i ver adequate education and training to its students. That
deci si on was conmuni cated to the School in an August 25, 1995 Show
Cause Order. (Fischetti Declaration, Exhibit 1 to Defendant's
Consolidated Brief, at {5; see also testinony of Mchael Perez,
8/ 27/ 98, pp. 45-46).

27. On February 28, 1996, the Conm ssion issued a
Cont i nued Show Cause Order to PWIl because of its continued concern
regarding the School's financial condition and its failure to
submt conplete responses to the Conm ssion. (Fi schetti
Decl aration, Exhibit 1 to Defendant's Consolidated Brief, at {5,
Exhi bit P-5).

28. On April 3, 1996, after PWII had sent a response to

a Conmm ssi on request for information, M. Perez, in his capacity as
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an enpl oyee of the Comm ssion, sent to M. Van Horn a letter
war ni ng t he School that the requested reports "nust be submtted in
the proper format and in a tinmely nmanner. The School is
responsible to the Comm ssion for denobnstrating continuing
conpliance with accrediting standards. Failure to submt conplete
and accurate and tinely reports may result in the School's renova
fromthe accredited list." (Exhibit D-6; see also testinony of
M chael Perez, 8/27/98, pp.51-53.)

29. On June 7, 1996, the Comm ssion issued a Conti nued
Show Cause Order to PWII which again expressed concern regarding
t he School 's financial conditionandits failure to submt conplete
responses to the Comm ssion. (Exhibit P-5).

30. In June 1996, a Conm ssion visiting teamwent to the
School to evaluate the School's conpliance with accrediting
standards. (July 12, 1996 ACCSCT Team Sunmary Report, attached as
Exhibit 3 to Exhibit P-7, at p.1; see also Fischetti Declaration,
Exhibit 1 to Defendant's Consolidated Brief, at {5).

31l. As aresult of that July 1996 revi ew, the Conm ssi on
issued an order on Novenber 22, 1996, which placed PWI on
Probation because of wunanswered concerns about the School's
financial condition and its unwillingness to provide conplete
information to the Conm ssion. (Fischetti Declaration, Exhibit 1
to Defendant's Consolidated Brief, at Y5; see also March 5, 1997
ACCSCT Team Summary Report, attached as Exhibit 4 to Exhibit P-7,
at p.2).

32. In January 1997, the Conm ssion sent a teamto the
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School for a renewal of accreditation wvisit. (Fi schetti
Decl aration, Exhibit 1 to Defendant's Consolidated Brief, at {6;
March 5, 1997 ACCSCT Team Summary Report, attached as Exhibit 4 to
Exhibit P-7, at p.1).

33. On March 13, 1997, the Conm ssion sent a continued
Probation | etter based on the School's financial condition and its
persistent unwillingness to provide the Comm ssion with conplete
i nformati on. (Fischetti Declaration, Exhibit 1 to Defendant's
Consolidated Brief, at 96; see also Exhibit 5 to Defendant's
Consol i dated Brief at p.1).

34. On Septenber 4, 1997, the Comm ssion sent PWII a
letter notifying the School that the Conm ssion was renoving it
fromits list of accredited schools. (Exhibit 5 to Defendant's
Consol i dated Brief, sane docunent as Exhibit P-6).

35. Inresponse to the Septenber 4, 1997 renoval letter,
the School appealed the Comm ssion's renoval decision to the
Comm ssion's Appeals Panel. The School submtted its witten
Grounds for Appeal and appeared before the Appeals Panel for an
oral presentation. (See Exhibit 6 to Defendant's Consoli dated
Brief, same docunent as Exhibit P-8;, Exhibit P-7).

36. After considering PWI's position, the Appeal s Panel
remanded the matter to the Conm ssion for further consideration.
(Exhibit 6 to Defendant's Consolidated Brief, same docunent as
Exhibit P-8, at p.6).

37. At its January 1998 neeting, the Comm ssion voted to

accredit the School for an additional three (3) years subject to
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the School's conpliance with certain stipulations, and sent a
letter to the School on February 6, 1998 notifying the School of
its decision and explaining those stipul ations. (Exhibit 7 to
Def endant's Consolidated Brief, sanme docunent as Exhibit P.-10).

38. One of the stipulations inposed by the Conm ssion
required the School to submit "a conprehensive, detailed and in-
depth three year financial strategy plan with specific tinelines
and dates which would clearly denonstrate to the Conm ssion that
the school's financial structure is sound, wth resources
sufficient for the proper operation of the school and di scharge of
obligations to students."” (Exhibit 7 to Defendant's Consol i dat ed
Brief, same docunent as Exhibit P-10).

39. The February 6, 1998 letter specified that the
required financial strategy plan "nust include," anong ot her itens:
(a) a budget for obtaining new equipnent; (b) audited financia
statenents for the year endi ng Decenber 1997; and (c) a financial
budget. It also specifiedthat the financial budget shoul d i ncl ude
both pro forma bal ance sheets and incone statenents for the next
three fiscal years. (Exhibit 7 to Defendant's Consolidated Bri ef,
same docunent as Exhibit P-10).

40. The February 6, 1998 letter stated that all of the
School ' s requi red docunent ati on was due on or before April 6, 1998,
so that the Conm ssion could reviewthe materials at its April 1998
nmeeting, and warned that "no extension of tinme will be provided to
the school with respect to its responses to the above nentioned

stipulations." (Exhibit 7 to Defendant's Consolidated Brief, sane

9



docunent as Exhibit P-10).

41. The February 6, 1998 letter also stated that the
School's continued accreditation was conditioned upon its
subm ssion of this and other data and warned that "[i]f the school
does not provide conplete and detail ed responses to each of the
stipulations by the dates indicated, the school's accreditation
will be revoked." (Exhibit 7 to Defendant's consolidated Brief,
same docunent as Exhibit P-10).

42. The February 6, 1998 | etter al so required t he School
tonotify the Conm ssion within ten days that it would agree to the
stipulations set forth. (Exhibit 7 to Defendant's Consoli dated
Brief, same docunent as Exhibit P-10).

43. Over a nonth later, in a March 9, 1998 letter, the
School accepted the conditions of its accreditation, and explicitly
agreed to respond to each of the stipulations outlined in the
February 6, 1998 letter. (Exhibit 8 to Defendant's Consoli dated
Brief, same docunent as Exhibit P-11 and Exhibit D 2).

44, On April 3, 1998, PWI sent a binder of materials to
the Comm ssion, titled "Response to ACCSCT Stipulation Letter”
(referred to hereinafter as "Response to Stipul ations”). (Exhibit
9 to Defendant's Consolidated Brief, same docunent as Exhibit P-
13).

45. The School's Response to Stipulations did not
i nclude audited financial statenents for the year endi ng Decenber
1997. (Exhibit 9 to Defendant's Consolidated Brief, same docunent

as Exhibit P-13 at "Response to Stipulation 2(d);" see also
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testinony of CGeorge Van Horn, 8/18/98, pp.49, 83).

46. M. Van Horn did not request an extension of tineto
submt the audited financial statenments, nor did the Conm ssion
ever grant an extension of time. (Testinony of George Van Horn,
8/ 18/ 98, at pp.68-69; see al so Transcri pt of Appeal s Panel Heari ng,
Exhibit 11 to Defendant's Consolidated Brief, at pp.66-68).

47. The School saidinits Response to Stipulations that
it was responding to all of the stipulations, including the
financial issues, except for the audited financial statenents,
which the School admttedly did not provide. (Exhibit 9 to
Def endant's Consol i dated Brief, same docunent as Exhibit P-13, at
"Response to Stipul ation #2a, b, ¢c" and at "Response to Stipul ati on
2d.').

48. The School's March 9, 1998 letter and April 3, 1998
subm ssion rai sed no objection to the authority of the Comm ssion
to inpose the stipulations or to the scope of the information
request ed. (Exhibit 8 to Defendant's Consolidated Brief, sanme
docunment as Exhibit P-11 and Exhibit D-2; Exhibit 9 to Defendant's
Consol i dated Brief, sane docunent as Exhibit P-13).

49. The School's response to the Stipul ati ons descri bed
in 7138-39, supra, consisted nerely of two pages, stating that
"[t]he school's three year financial strategy plan has and
continues to be, to work closely with the conpanies in the
industries for which we train"; listing organizations that it
intended to ask for donations for capital inprovenents; and

indicating that it planned to institute a tuition increase. (See
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Exhibit 9 to Defendant's Consolidated Brief, same docunent as P-13,
at "Response to Stipulation #2a, b, c¢"; My 4, 1998 decision
letter, Exhibit 10 to Defendant's Consolidated Brief; sane
docunent as P-14, at p.2).

50. The Comm ssion thus properly found that the
materials provided in the School's Response to Stipulations "did
not constitute a conprehensive, detailed and in-depth three year
financial strategy plan" that had been required by the Comm ssi on,
and, consistent withits prior warning, renoved the School fromthe
accredited list. (Exhibit 10 to Defendant's Consolidated Bri ef,
sanme docunent as Exhibit P-14).

51. The only excuse offered by Plaintiff for the failure
to provide a conprehensive and detail ed response to the financial
stipulations was that it would cost too nuch to conply. (See
Transcript of Appeals Panel Hearing, Exhibit 11 to Defendant's
Consol i dated Brief, at p.40).

52. The School exercised its right to appeal the
Commission's May 4, 1998 renoval decision to the Conm ssion's
Appeal s Panel by submtting its intent to appeal and its appeal
expense fee. (Exhibit D 3).

53. In July 1998, PWI did submt its audited financi al
statenents for the year ending Decenber 1997 - approximately two
nont hs after the deadline inposed by the Comm ssion, and after the
Conmi ssion had already net and rendered its decision. (Testinony
of George Van Horn, 8/18/98, pp.43-44; Exhibit P-12).

54. The only excuse offered for Plaintiff's late
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subm ssion of its audited financial statenents was the testinony of
Ceorge Van Horn and of Joseph Knutte, the accountant retained by
PWIl, that Joseph Knutte's schedul e did not permt himto start the
audit of PWIl wuntil May. (See Testinobny of George Van Horn,
8/ 18/ 98, pp.40-42, Testinony of Joseph Knutte, 8/18/98, pp. 125-26).

55. On July 23, 1998, the Appeal s Panel net to consider
the School's appeal of the May 4, 1998 decision to renove the
School fromthe accredited list. (See Transcript of Appeal s Panel
Hearing, Exhibit 11 to Defendant's Consolidated Brief).

56. At the Appeals Panel hearing, the School conceded
that it had not provided all the required financial information.
(Transcript of Appeals Panel Hearing, Exhibit 11 to Defendant's
Consolidated Brief, at pp.30, 39, 48 and 68; Testinony of George
Van Horn, 8/18/98, pp.82-83).

57. At the Appeals Panel hearing, the School admtted
that it did not submt its audited financial statenments to the
Conmmi ssion prior to the Conm ssion's May 1998 decision to renove
the School fromthe accredited list. (Transcript of Appeal s Panel
Hearing, Exhibit 11 to Defendant's Consolidated Brief, at p.68).

58. Because the financial statements were not submtted
to, and could not be revi ewed by, the Comm ssion before its May 4,
1998 deci si on, those statenents al so coul d not be consi dered by t he
Appeal s Panel , as Comm ssi on procedures prohibit the appeal s Panel
from considering evidence which was not presented to the
Commi ssion. (Exhibit 12 to Defendant's Consol i dated Brief at pp. 3-
4; Standards of Accreditation, Exhibit 2 to Defendant's
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Consolidated Brief, at p.5).

59. The Appeal s Panel upheld the Comm ssion's deci sion
to renove the School fromthe accredited |ist, and on August 12,
1998, the Commission sent a letter notifying the School of that
fact. (August 12, 1998 decision |letter, Exhibit 12 to Defendant's
Consol i dated Brief; sane docunent as D-1) at p. 1.

61. The appeals panel also agreed with the Comm ssion
that the two-page financial sunmary submtted by PWI "did not
constitute a conprehensive, detailed and in-depth three-year
financial strategy plan," as had been required by the Comm ssi on.
(August 12, 1998 decision letter, Exhibit 12 to Defendant's
Consol i dated Brief, sane docunent as D-1) at p.2.

62. Plaintiff has failed to prove that the Conm ssion
acted out of bias or aninus toward George Van Horn and PWII

63. Plaintiff's evidence that the Comm ssion's deci sion
was arbitrary consists of (a) Mchael Perez's testinony that it was
"customary” for the Comm ssion, during the tine that he was
enpl oyed there, to grant extensions to schools for subm ssion of
various reports, and, in his opinion, the Conmssion's failure to
grant an extension to PWI for subm ssion of its audited financi al
statenents was "arbitrary". (Testinony of Mchael Perez, 8/ 27/98,
pp. 7-13); and (b) Joseph Knutte's testinony that he had clients who
had submtted audits to ACCSCT after a deadline, and ACCSCT had
accepted those audits. (Testinony of Joseph Knutte, 8/18/98
p.126). (See Plaintiff's Proposed Findings of Fact, 39-42).

64. The weight to be given to M. Perez's testinony is
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greatly reduced by the fact that his enpl oynent with the Comm ssi on
ended in 1996 and the relevant tine-period presently before the
court is 1998. (Testinony of Mchael Perez, 8/ 27/98, pp.3, 7, 35-
36) .

65. As M. Perez left the enploy of the Conm ssion in
August 1996 (testinony of M chael Perez, 8/27/98, pp.3, 7,) heis
unable to testify about the Comm ssion's practices and procedures
during the tine period from Septenber 1996 to the present.

66. M. Perez did not | eave the enpl oy of the Conm ssi on
on "good terns," in fact, he had been placed on probation shortly
before his resignation. (Testinony of Mchael Perez, 8/27/98, p.3,
57; Exhibit D 7).

67. The Commission's Standards warn schools that
“"[flailure to provide pronpt and tinely reporting...my constitute
grounds for renoval of a school from the accredited list."
(St andards of Accreditation, Exhibit 2 to Defendant’'s Consol i dated
Brief, at p.4; Testinony of Mchael Perez, 8/27/98, p.52; Fischetti
Decl aration, Exhibit 1 to Defendant's Consolidated Brief, at 94.

68. M. Perez admtted that the Conmm ssion granted PWI
sixty (60) days to respond to the stipulations contained in its
February 6, 1998 letter, instead of the thirty (30) days
customarily given to a school to provide information. (Testinony
of M chael Perez, 8/27/98, pp.7, 47-50).

69. M. Knutte admtted that the extensions to which he
referred were related to regul ar deadlines of the Conm ssion for

docunents filed in the normal course of business, and not for
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docunents filed in response to stipulations on which accreditation
was expressly conditioned. (See testinobny of Joseph Knutte,
8/ 18/ 98, pp. 145-46).

70. Plaintiff has thus failed to show that the
Conmmi ssion treated PWII differently fromother simlarly situated
school s.

71. The Comm ssion did not act arbitrarily in renoving
PWII fromits |ist of accredited schools, as the Comm ssion had
gi ven PWIT nul ti pl e chances over many years to prove its financi al
stability, and PWI failed to do so. (See Paragraphs 17-58, supra,;
see also Exhibit D9).

72. Less than 25%of PWII's revenue cones fromTitle |V
funding. (Testinony of George Van Horn, 8/18/98, P.53).

73. At nost, Plaintiff has shown that loss of its
accreditation will result in loss of under 25% of its revenue.
(Testinony of George Van Horn, 8/18/98, p.53). The loss wll
i kely be even | ess because it can be assuned that sonme portion of
the students receiving title IV funds will be able to finance their
education using funds from sone other source.

74. No valid inference can be drawn that | oss of under
25% of its revenue wll cause the School to go out of business.

75. Plaintiff has offered no evidence that it wll be

harmed "immedi ately” if its accreditation is not restored.
76. An injunction restoring Plaintiff to the list of
accredited schools would harm current and prospective students

because it would m slead students into believing that the School
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has provided all necessary information to the Comm ssion to show
that it neets the standards of excell ence enbodied in accrediting
standards. If a prelimnary injunction is granted, the students
who decide to enroll this fall at PWI based on t he assunpti on t hat
they can use their Title IV nonies towards their education nmay
suddenly be shocked by t he know edge, six or eight or twel ve nonths
after classes begin, that the school they are attending is no
| onger accredited, and, indeed, had been deened unworthy of
accreditation from August 1998.

77. An injunction restoring Plaintiff to the list of
accredi ted school s woul d harmt he public, because it underm nes t he
Commi ssion's statutory role as a gatekeeper of federal funds. |If
the plaintiff School is allowed to pretend it is an entity worthy
of accreditation while this litigation continues, the entire

accredi tation process would be thrown into disrepute.

CONCLUSI ONS OF LAW

1. The proper factors to be exam ned in determ ning
whet her or not to grant a prelimnary injunction are "(1) whether
t he novant has shown a reasonable probability of success on the
merits; (2) whether the novant will be irreparably injured by
denial of the relief; (3) whether granting prelimnary relief wll
result in even greater harmto the nonnoving party; and (4) whet her
granting the prelimnary relief will be in the public interest.”
ACLU v. BLACK HORSE PI KE REG ONAL BD. OF EDUC., 84 F.3d 1471, 1477
n.2 (3d Gr. 1996).
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2. Prelimnary injunctiverelief isonly awarded if the
novant can nmake a show ng under each of these four factors. New

Jersey Hosp. Ass'n v. Waldnman, 73 F.3d 509, 512 (3d Cr. 1995).

3. Acourt's reviewof an accrediting agency's deci sion
islimted to whether such decision was arbitrary and unreasonabl e
and whether it is supported by substantial evidence. Chi cago

School of Automatic Transm ssions Vv. Accreditation Alliance of

Career School and Colleges, 44 F.3d 447, 449-50 (7th Cr. 1994);

Wl fred Acadeny of Hair and Beauty Culture v. Southern Ass'n. of

Col | eges and Schools, 957 F.2d 210, 214 (5th GCr. 1992); Mdica

Inst. of Mnnesota v. National Ass'n of Trade and Techni cal

School s, 817 F.2d 1310, 1214 (8th Cr. 1987); Peoria School of

Busi ness, Inc. v. Accrediting Council for Conti nuing Educati on and

Trai ning, 805 F.Supp. 579, 583 (N.d.IIl, 1992).

4. The Court's review of the Comm ssion's decision in
this case is limted to examning the record conpiled before the
Conmi ssi on, since challengers to adm nistrative agency actions are
not entitled to augnent the agency's record with either discovery

or testinony presented in the district court. Canp v. Pitts, 411

U S 138, 141-42, 93 S. . 1241, 1244 (1973); Marshall County

Health Care Authority v. Shalala, 988 F. 2d 1221, 1226-27 (D.C. Grr.

1993) .

5. PWIl's al |l egations of the Comm ssion's bias and the
Commi ssion's lack of authority to inpose stipulations concerning
financial issues after the remand by the Appeals Panel were not

part of the record upon which the Comm ssion and Appeal s Pane
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acted, and the Court, therefore, cannot consi der those argunents in
deciding the nerits of Plaintiff's notion for a prelimnary
i njunction. (See Defendant's Proposed Findings of Fact at {Y43-

64); Polytechnical College v. National Association of Trade and

Technical Schools, No. 91-1353(PG (D.P.R, June 24, 1991) at

14, n. 1.

6. Since in this case "there are admnistrative
findings that were made at the sane tine as the [ Conm ssion's]
decision", Plaintiff would have to nake a "strong show ng of bad
faith or inproper behavior" in order for this Court to consider
Plaintiff's proffered evidence of the Comm ssion's bias against

CGeorge Van Horn and PWII. Citizens to Preserve Overton Park, Inc.

v. Volpe, 401 U S. 402, 420 91 S.Ct. 814, 825 (1971).

7. No inference of bias can properly be drawn from
George Van Horn's di ssem nation of negative information to nmenbers
of Congress and the Departnent of Education National Advisory
Conm ttee and the Comm ssion's | ater renoval of PWII fromthe |ist
of accredited school s.

8. The testinony of M. Van Horn and M. Perez
constitutes nere speculation that M. Van Horn's di ssem nati on of
negative information about the Conm ssion could have caused the
Commission to be biased against him and his school. Such a
"specul ative possibility" that the Conm ssion acts "not because
[it] was persuaded by the evidence, but for sone inproper reason,

fails to overcone the strong presunption of regularity." Hercules

Inc. v. EPA, 598 F.2d 91, 123 (D.C. Gr. 1978)(citing Overton Park,
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401 U. S. at 417-19).

9. Plaintiff has thus failed to nmake a "strong show ng
of bad faith or inproper behavior" that would enable this Court to
consider Plaintiff's proffered evidence of the Comm ssion's all eged

bi as agai nst George Van Horn and PWI. Citizens to Preserve

Overton Park, Inc. v. Volpe, 401 U S. 402, 420, 91 S.C. 814, 825

(1971); Commercial Drapery Contractors v. United States, 133 F. 3d

1(D.C. Gr. 1998); Janes Mudison, Ltd. v. lLudwig, 82 F.3d 1085

(D.C. Cr. 1996), anended, 1996 U S. App. LEXIS 16394 (D.C. Cr.
July 3, 1996), and cert. denied, 117 S.C. 737 (1997).

10. The Appeal s Panel has the authority only to either
uphol d the Conmm ssion's decision or, if it disagrees wth any of
t he fi ndi ngs of the Comm ssion, remand the matter to the Conm ssi on
for further consideration; it does not have the authority to
reverse the decision of the Conmm ssion. (Standards of
Accreditation, Exhibit 2 to Defendant's Consolidated Brief) at p.5;
(Sirbu Decl aration, Exhibit 3 to Defendant's Consolidated Brief) at
5. That is an entirely proper role for an appeals panel of an

accrediting body. See Chi cago School of Automatic Transm ssions V.

Accreditation Alliance of Career School s and Col | eges, 44 F. 3d 447,

451 (7th Gir. 1994).

11. The Departnent of Education has reviewed the
Commi ssion's procedures and found that its appeals process, as
currently interpreted and applied by the Conm ssion, conplies with
federal | aw. (See Exhibit 14, Staff Analysis of the Petition

Submtted by the Accrediting Conm ssion of Career Schools and

20



Col | eges of Technol ogy for Renewal of Recognition), at 59-60.

12. The Commission has the authority to grant
accreditation that is contingent upon a school providing evidence
of continued conpliance with accrediting standards or upon a school
submtting reports. (Standards of Accreditation, Exhibit 2 to
Def endant's Consolidated Brief) at p.4.

13. In the event of a remand by the Appeal s Panel, the
Conmmi ssi on has the authority to consider all aspects of its prior
renoval decision, including those findings with which the Appeal s

Panel may have disagreed. Chicago School of Automatic

Transmi ssions v. Accreditation Alliance of Career Schools and

Col l eges, 44 F.3d 447, 451 (7th Gr. 1994); (Standards of
Accreditation, Exhibit 2 to Defendant's Consolidated Brief) at p.5.

14. Thus, after the Novenber 26, 1997 decision of the
Appeal s Panel (Exhibit 6 to Defendant's Consolidated Brief), it was
proper for the Conm ssion to grant accreditation to PWI subject to
stipulations that it submt further evidence of its financia
stability.

15. As a condition of accreditation, the Comm ssion nmay
require that a school respond to stipulations which require the
subm ssion of additional information or reports to the Comm ssi on.
A school which failstofully or conpletely respond to stipulations
i nposed by the Comm ssion effectively fails to neet the conditions
upon whi ch accreditation was granted and thus may be renoved from
the accredited list. (Standards of Accreditation, Exhibit 2 to

Def endant's Consolidated Brief) at p.4; (Fischetti Declaration,
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Exhibit 1 to Defendant's Consolidated Brief, at 94.

16. VWen PWI failed to conpletely respond to the
stipulations set forth by the Conmission in its February 9, 1998
letter, it was proper for the Conm ssion to renove PWII fromthe
accredited list without issuing a Show Cause Oder, as the
Conmmi ssion's Standards provide that "[f]ailure to submt conplete,
accurate and tinmely reports may result in a Show Cause Order or
ot her appropriate action, including renoval from the accredited
[ist." (Standards of Accreditation, Exhibit 2 to Defendant's
Consol i dated Brief), at p.29.

17. The basis for the Comm ssion's decision to renpove
the School from the accredited list was the School's failure to
provi de the Comm ssion with conplete and tinely responses to each
of the stipulations wupon which its accreditation was nade
conti ngent . (May 4, 1998 decision letter, Exhibit 10 to

Def endant's Consol i dated Brief; sanme docunent as P-14); see also

8/ 12/ 98 decision letter, Exhibit 12 to Defendant's Consolidated
Brief; same docunent as D-1).

18. PWII did fail to provide the Comm ssion wth
conplete and tinely responses to each of the stipulations upon
which its accreditation was nmade contingent, and, thus, the
Conm ssion's decision to revoke the School's accreditation was
supported by substantial evidence. (See Defendant's Proposed
Fi ndi ngs of Fact), at 39, 44-46, 53-54, 57-58.

19. The Conmi ssion did not act inproperly in renoving

PWII fromthe accredited |ist.
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20. For the foregoing reasons, Plaintiff is unlikely to
succeed on the nerits of the claim found in Count | of its
Conpl aint, whichis nmerely titled "Request for Injunctive Relief."

21. Plaintiff has failed to show |ikelihood of success
on the merits of its clains for breach of contract, tortious
interference with existing and prospective contractual and busi ness
relationships and its other clains set forth in the Conplaint.

22. Towarrant prelimnary injunctiverelief, the noving
party nust also nmake a "clear showng of inmmediate irreparable

harm" Canpbell Soup Co. v. Conagra, Inc., 977 F.2d 86,91 (3d Cir.

1992) (Enphasi s added) (quoti ng Hohe v. Casey, 868 F.2d 69, 72 (3d

Cr.), cert. denied, 493 S.Ct. 848 (1989)).

23. PWI has not proven that it wll suffer inmediate
and irreparable harmin the absence of a prelimnary injunction
that restores its accredited status.

24.  An injunction restoring Plaintiff to the list of
accredited schools would harm current and prospective students
because it would m slead students into believing that the School
has provided all necessary information to the Conmm ssion to show
that it nmeets the standards of excellence enbodied in accrediting

standards. Techno-Dent Training Center v. Accreditation alliance

of Career Schools and Coll eges, Cv. Action. No. 95-717-A (E. D. Va.

1995); Anerican Mcromax Systenms, Inc. v. National Hone Study

Council, No. 87-2342 (D.D.C. COct. 2, 1987)(1987 Westlaw 14119);

Careers Unlimted v. National Ass'n of Trade and Techni cal School s.

CV-S-88-701-LLG slip op. (D. Nev. Sept. 12, 1988).
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25. An injunction restoring Plaintiff to the list of
accredi ted school s woul d harmt he public, because it underm nes the
Commi ssion's statutory role as a gat ekeeper of federal funds. See

20 U.S.C. & 1099(c)(1988); Techno-Dent Training Center V.

Accreditation Al liance of Career School s and Col |l eges, C v. Action.

No. 95-717-A (E.D. Va. 1995).

26. Plaintiff has failed to prove that the public
interest favors entry of a prelimnary injunction to restore PWI
to the list of accredited schools.

27. Because Plaintiff has failed to neet its burden of
proof on the four factors enunerated in Paragraph 1, supra, it is
not entitled to the entry of a prelimnary injunction restoring it
to the list of accredited schools.

For all of the above reasons, | hereby enter the

foll owi ng Order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PH LADELPHI A W RELESS TECHNI CAL | NSTITUTE, : CIVIL ACTION
Pl aintiff, :
V.
ACCREDI TI NG COMM SSI ON OF CAREER SCHOOLS . NO. 98-2843
AND COLLEGES OF TECHNOLOGY, :
Def endant .
ORDER

AND NOW this 23rd day of October, 1998, Plaintiff's

Motion for Prelimnary Injunction is hereby DEN ED

BY THE COURT:

Robert F. Kelly, J.



