IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONSTANCE LOWBER © CIVIL ACTI ON
Plaintiff, :
UNI TED STATES OF AVMERI CA,
NO. 97- 7527
Def endant .
NVEMORANDUM
R F. KELLY, J. OCTOBER 23, 1998

This matter was tried on COctober 20, 1998, from the
testinony and exhibits presented, at that tine | nmake the

fol | owi ng:

FI NDI NGS OF FACT

1. On Saturday, Decenber 9, 1995, snowand ice fell in
the Philadel phia area and around the U S. Postal Service's
Wadsworth Finance Station in the Munt Ary section of
Phi | adel phi a. By Monday, Decenber 11, 1995, as a result of
extrenely cold conditions over the weekend, a thick coating of ice
covered the streets and sidewal ks in front of the Wadsworth Fi nance
Station.

2. On Monday, Decenber 11, 1995, although the
conditions were extrene, the sidewalk area in front of the post
of fi ce had been cleared by the time that Ms. Lowber approached the
post office. The sidewal k areas that received no sunlight during
the day were especially difficult to shovel and had not been
cleared at the tinme that Ms. Lowber approached the post office.
Gventhe difficulties presented by the weather and the conditions

at thetine, the efforts of the Postal Service to clear the area in



front of the post office were reasonabl e.

3. At approximately 3:00 p. m on Decenber 11, 1995, M.
Lowber approached the Wadsworth Finance Station to nmail sone
letters. Instead of wal king on the sidewal k area that had been
cleared of snow and ice, she instead wal ked on an avoi dable ice
covered area, slipped and fell dowmn. M. Lowber was aware t hat the
condi tions were extreme and knew that portions of the area where
she was wal king were icy at the tinme that she fell

4. After getting back on her feet, Ms. Lowber was able
to wal k wi thout assistance and entered the post office on her own
to report her fall. After leaving the post office, M. Lowber
spoke wth Postal Service Supervisor Patricia WIIlians outside of
the post office regarding her fall. M. Lowber pointed out where
she had fallen and Ms. WIlIlians asked her if she was injured. M.
Lowber stated that she was not injured.

5. Ms. WIllians testified that just prior to this, as
she (Ms. WIlians) was going into the post office, she noticed the
Plaintiff wal king across the ice and snow covered part of the
si dewal k toward t he post office and thought it odd t hat she was not
using the part of the sidewal k that had been cl eared.

6. Ms. WIllians testified in a clear and convincing
manner and | found her testinony to be credible,

7. Ms. Lowber did not request any nedi cal assistance
and did not go to the hospital to seek treatnent until the next

day.



CONCLUSI ONS OF LAW

1. The nere fact that an acci dent occurred does not give
rise to an inference that the injured person was the victim of

negl i gence. Estate of Swift v. Northeastern Hospital of

Phi | adel phia, 456 Pa. Super. 330, 335, 690 A 2d 719, 722 (1997).
2. The existence and extent of the duty which a
possessor of property owes to its invitees is set forth in the

Rest atement (Second) of Torts at § 343 which provides:

A possessor of land is subject to liability

for physical harmcaused to his invitees by

a condition on the land if, but only if, he

(a) knows or by the exercise of reasonable

care woul d di scover the condition, and should

realize that it involves an unreasonable risk

of harmto such invitees, and (b) should

expect that they will not discover or realize

t he danger, or will fail to protect thenselves

against it, and (c) fails to exercise reasonable

care to protect them agai nst the danger.

3. In this case, the weather conditions at the

Wadswort h Fi nance Station were extrene and the Postal Service took
all reasonable steps to clear the area in front of the post office
t hat was frequented by postal custonmers. The entire sidewal k area
in front of the entrance to the post office, the steps leading to
the post office, and the area in front of the nail boxes where M.
Lowber fell had been cl eared of snowand ice. The contractor hired
to clear the sidewal k area by the Post Ofice was not able to cl ear
all of the remaining areas around the perineter of the post office

due to the severely cold and icy conditions that preceded and



fol |l owed Decenber 11, 1995 and due to the | ack of sunlight on those
areas. The ice was too thick, too hard, and attenpts to use rock
salt were unsuccessful

4. In this case, Plaintiff knew that the conditions
were extrenme, treacherous and icy, yet she chose to walk on the icy
portion of sidewal k rather than the area that had been cl eared.
This was the sole reason why she fell. Even if a dangerous
condition existed at the Wadsworth Finance Station on the day of
Ms. Lowber's ball, the U S. Postal Serviceis not liableif it was

reasonable for it to believe that the dangerous condition woul d be

obvi ous to and di scovered by aninvitee. Roland v. Kravco, 355 Pa.

Super. 493, 497, 513 A 2d 1029, 1032 (1986); (citing Pal enscar v.

M chael J. Bobb, Inc., 439 Pa. 101, 266 A 2d 478 (1970).

5. I find that Defendant United States of Anerica was
not negligent.

For the above reasons, | enter the follow ng O der



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONSTANCE LOWBER . CVIL ACTION
Plaintiff, :
V.
UNI TED STATES OF AVERI CA, . NO. 97-7527
Def endant . :
ORDER

AND NOW this 23rd day of October, 1998, Judgnent is
hereby entered in favor of the Defendant, United States of Anmerica
and against the Plaintiff, Constance Lowber.

BY THE COURT:

Robert F. Kelly, J.



