IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOAN GRUENKE, i ndividually
and as a parent and natural
guardi an of LEAH GRUENKE

a m nor
Plaintiffs, :  Gvil No. 97-5454
V.
M CHAEL SEI P
Def endant .
OPI NI ON AND ORDER
Van Ant wer pen, J. Cct ober 21, 1998

.1 NTRODUCTI ON

On August 26, 1997, Plaintiffs, Joan and Leah G uenke, filed
this action agai nst Defendant, M chael Seip, under 42 U S.C. 8§
1983 (“8§ 1983”) and state tort law, 42 Pa. C.S.A § 8550 et. seq.
Plaintiffs essentially claimthat their rights were viol ated when
Leah Gruenke was forced to take a pregnancy test at the behest of
the Defendant, a swimteam coach. In their Anmended Conpl ai nt
filed on Novenber 4, 1997,! the Plaintiffs alleged the follow ng
claims: (1) an illegal search in violation of Leah G uenke’s

fourth anmendnent right, see Y 6-28; (2) a violation of Joan and

'Hereinafter referred to as “Am Conpl. at §__
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Leah Gruenke’s right to famlial privacy, 1 36-49; (3) a

viol ati on of Leah Gruenke's right to privacy, 11 29-35; (4) a
viol ation of Leah Gruenke’s right of free speech and associ ati on,
19 50-56; and (5) violations of Joan and Leah G uenke’ s rights
under state tort law, 99 57-76.

Presently before the court is the Mdtion for Summary
Judgnent filed by the Defendant on Septenber 4, 1998, and the
Plaintiffs’ Qpposition to this Mtion, filed on Septenber 16,
1998. For the reasons set forth below, we will grant Defendant’s
Motion with regard to all § 1983 clains and dism ss al

Plaintiffs’ state |aw clains wthout prejudice.

1. STANDARD OF REVI EW

The court shall render summary judgnent “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed.R Cv.P. 56(c).
An issue is “genuine” only if there is a sufficient evidentiary
basis on which a reasonable jury could find for the non-novi ng

party. Anderson v. Liberty Lobby, Inc., 477 U S 242, 249 (1986)

(“Anderson 1”). A factual dispute is “material” only if it mght
af fect the outcone of the suit under governing law. 1d. at 248.

All inferences nmust be drawn and all doubts resolved in favor of



the non-noving party. United States v. Diebold, Inc., 369 U S

654, 655 (1962); Gans v. Mundy, 762 F.2d 338, 341 (3d Gir. 1985).

On notion for sunmmary judgnent, the noving party bears the
initial burden of identifying those portions of the record that
it believes denonstrate the absence of material fact. Celotex

Corp. v.. Catrett, 477 U S. 317, 323 (1986). To defeat sunmary

j udgnent, the non-noving party nust respond with facts of record
that contradict the facts identified by the novant and nmay not
rest on nere denials. 1d. at 321 n.3 (quoting Fed. R G v.P.

56(e)); see also First Nat’|l Bank of Pennsylvania v. Lincoln

Nat'l Life Ins. Co., 824 F.2d 277, 282 (3d Cr. 1987). The

non-novi ng party nust denonstrate the existence of evidence that

woul d support a jury finding inits favor. See Anderson |, 477

U S at 249.

I11. FACTUAL BACKGROUND
Di scovery in this matter is conplete, and the facts are
essentially as follows.2 In January of 1997, Leah G uenke,
daughter of Joan Gruenke, was seventeen years old and in the
el eventh grade. L. Guenke Dep. 2/20/98 at 5, 8. She was also a

menber of the Emmaus H gh School varsity swimteam coached by

‘On April 21, 1998, this court ordered that discovery be
conpleted by July 13, 1998. W have resolved any conflicts in
the testinony in favor of the non-noving party. See discussion
and f oot not es.



Def endant, M chael Seip. Seip Dep. 2/20/98 at 17. |In January of
1997, Defendant began to have suspicions that Leah was pregnant
because she was “nauseated at practice on several occasions
during Christnmas, New Year’s practice [sic] repeated trips to
urinate to the bathroom during the two-hour span. She was
conpl ai ni ng profusely about her energy |evels being down. Her
body was changing rapidly.” 1d. at 40-41.

At sonme point in February, Defendant tal ked to assistant
coach Kim Kryzan about Leah Gruenke. 1d. at 64-65. M. Kryzan
had al so noticed simlar changes to Leah G uenke’s physi cal
condi ti on and approached Leah Gruenke to tal k about her changed
performance. 1d. at 65; Kryzan Dep. 3/18/98 at 21. There is
sone conflict in testinony as to what was actual |y di scussed, but
Leah Gruenke did not volunteer any information. L. G uenke Dep.
2/ 20/ 98 at 20.

Soon after Leah Gruenke failed to give information to M.
Kryzan, Defendant approached Leah G uenke and attenpted to broach
an informative di scussion on sex and pregnancy. L. Guenke Dep.
2/ 20/ 98 at 21; Seip Dep. 2/20/98 at 69. Defendant clains that
Leah Gruenke enphatically denied the possibility of pregnancy.
Seip Dep. 2/20/98 at 64, 69.

Meanwhi | e, parents and ot her nmenbers of the swi mteam began
to suspect that Leah G uenke m ght be pregnant. See, e.qg., Seip
Dep. 2/20/98 at 60-63, 72-74; Hochella Dep. 3/16/98 at 12-13;



Ritter Dep. 3/16/98 at 58-59. It is unclear whether anyone
approached Leah G uenke, although she did tell sone of her fellow
swimers that she could not be pregnant because she had never had
sexual intercourse. L. Guenke Dep. 2/20/98 at 19. Leah G uenke
stated that she denied any possibility of pregnancy because she
did not think that it was any of their business. |d.

Leah Gruenke also testified that she was called into both
the offices of the nurse and the gui dance counsel or at school.

L. Guenke 2/20/98 at 27. It is clear fromthe record that the
Def endant had asked the gui dance counselor to talk to Leah
Gruenke after his discussion with her produced nothing. Seip
Dep. 2/20/98 at 79. Leah Gruenke testified that she found out
that a nother of one of the swimteam nenbers had asked the nurse
to talk to her. L. Guenke Dep. 2/20/98 at 25. 1In both
interviews Leah Gruenke did not volunteer any information, but
was upset at the tinme: “I was sick of people like talking to ne
about pregnancy tests; and if | was pregnant, it’s none of their
busi ness.” 1d. at 25.

Def endant testified that nothers of swimteam nmenbers were
still approaching hi mabout Leah G uenke and suggested that a
pregnancy test should be adm nistered. Seip Dep. 2/20/98 at 91-
92. There is conflicting testinony as to whet her sone nothers of
swi mteam nenbers had actually tried to talk to Leah G uenke’s

not her about this issue. See J. Guenke Dep. 5/29/98 at 58-61;



L. Guenke Dep. 2/20/98 at 39. Lynn WIlianms, the nother of a
swWi mteam nenber, suggested to the Defendant that a pregnancy
test be purchased. WIllians Dep. 5/29/98 at 13. The test was
eventual |y purchased by Lynn WIllians and the Defendant

rei mbursed her for the test and kept it at school. |[d. at 15-16;
Seip Dep. 2/20/98 at 92, 101.

The progression of events that followed are unclear in the
record because of conflicting testinony. On about March 5, 1997,
Leah Gruenke was approached by fenmal e swmteam nenbers Abby
Hochel l a and Kathy Ritter who asked her to take a pregnancy test
whi ch she refused. L. Guenke Dep. 2/20/98 at 50-51. According
to Leah G uenke, on March 6, 1997, Ms. Hochella and Ms. Ritter
agai n approached her and stated “we still have this pregnancy
test that Seip gave us, and he wants us to get you to take it.”
Id. at 51. Ritter and Hochella testified, however, that the
Defendant told themthat “if she [Leah Gruenke] was willing to
take one, there was one in the back room” Ritter Dep. 3/16/98
at 14; Hochella Dep. 3/16/98 at 20. Defendant clained that he
did not urge L. Guenke to take the test, but did tell M.
Hochella and Ms. Ritter that “[i]f it were a friend of m ne,
woul d start with asking her to take a pregnancy test.” Seip Dep.
2/ 20/ 98 at 102.

Leah Gruenke then wote a letter to the Defendant, which he

refused to accept, stating that Defendant had no right to make



her take a pregnancy test because she wasn’t show ng any synptons
of being pregnant and that she had never had sexual intercourse.
L. Gruenke Dep. 2/20/98 at 53-54; Seip Dep. 2/20/98 at 123. She
also told Ms. Ritter and Ms. Hochella that she did not have
sexual intercourse “because | didn’'t want themto harass ne
anynore.” L. Guenke Dep. 2/20/98 at 54.

On the sane day, Ms. Ritter approached Leah G uenke once

nmore and according to Leah Gruenke stated “you have to take the

test because if you don’t, M. Seip said he’'ll take you out of
the relay.” 1d. at 55. Leah Guenke finally conceded to take
the test. |d. at 56. M. Hochella testified differently stating

that she tried to convince Leah G uenke because it would solve a
| ot of problens for her if she could prove that she wasn’'t
pregnant. Hochella Dep. 3/16/98 at 20. M. Hochella and M.
Ritter then testified that Leah Gruenke cane back to them and
voluntarily decided to be tested. 1d.; Ritter Dep. 3/16/98 at
17.

Ms. Ritter, Ms. Hochella and an additional female sw mer,
Sara Cierski, were present when Leah G uenke took the test in the
| ocker room bathroomstall. L. Guenke Dep. 2/20/98 at 62-63.
This test proved positive. 1d. at 65. Sara G erski suggested
that Leah Gruenke take another test. 1d. at 66. The girls went
to the parking lot and got noney fromtheir parents. 1d. Leah

Gruenke drove with Abby Hochella and Kathy Ritter and bought two



nmore tests. |d. at 67. Leah Gruenke took both tests and they
cane out negative. |1d. at 69, 72.

Later that evening, Leah G uenke discussed with her nother
what had happened that evening. |d. at 74. Joan G uenke was
clearly upset. 1d. at 74-75. Abby Hochella called her in the
evening to ask Leah Gruenke to take another pregnancy test and
t hat her nother (Abby Hochella s nother) would be willing to take
her to a doctor. 1d. at 76-77. Leah G uenke rose early the next
day to take the fourth and final pregnancy test in the | ocker
roomwith Ms. Hochella and Ms. Ritter. 1d. at 79. This test was
purchased by Ms. Hochella and her nother. Hochella Dep. 3/16/98
at 32. This test also cane out negative. L. Guenke Dep.

2/ 20/ 98 at 80.

The record is clear that Defendant did not, beyond
consul ting a gui dance counsel or and ot her assistant coaches, ever
make an attenpt to talk directly to Leah G uenke’'s parents or to
hi gher | evels of the school adm nistration. Seip Dep. 2/20/98 at
74. After receiving informati on about positive pregnancy test,
Def endant did, however, ask vol unteer assistant coach Dr. Meade
whet her it was okay for a pregnant swimer to conpete and nmade
the decision that there was no basis on which to pull her from
t he subsequent conpetitions. Seip Dep. 2/20/98 at 134-137.

It is also clear fromthe record that Leah G uenke, for

what ever reasons, chose to deny to herself and others the



possibility of her being pregnant. See L. G uenke Dep. 2/20/98

at 33, 36, 54. It was not until her appointnment with Dr.

G eybush, schedul ed by her nother on March 10, 1997, that she was

confronted with the fact that she was in fact five to six nonths

pregnant. 1d. at 84. Even then, Leah Gruenke did not tell her

not her or anyone on the swimteamthat she was pregnant because

she wanted to conpete in the states tournanent. |d. at 92, 95.
Finally, there are several acts after this whole incident

which Plaintiffs allege alienated Leah G uenke from her peers.

At a Franklin and Marshall swi m neet sonetinme in the summer,

Def endant saw Leah G uenke for her first tinme after she had given

birth. Seip Dep. 2/20/98 at 156-57. At that point in tinme, Leah

Gruenke was swi mm ng i ndependently and Def endant was there in the

capacity as coach of the Emmaus Aquatic Team (part of a private

swwmmng club). [d. Leah Guenke testified that the Defendant

ordered students not to sit with her. 1d. at 157; L. G uenke

Dep. 2/20/98 at 115-116. During the follow ng school year, Leah

Gruenke’s | ast year of high school, she testified that the

Def endant never tal ked to her and she felt she was being

retali ated agai nst because she was taken out of several swm

nmeets. L. Guenke Dep. 2/20/98 at 149-151.

I'V. DI SCUSS| ON

Section 1983 provides for the inposition of liability on any



person who, acting under color of state |aw, deprives another of
rights, privileges, or immunities secured by the Constitution or
the laws of the United States. To state a claimunder 8§ 1983,
the plaintiffs nmust show both that: (1) the offendi ng conduct was
commtted by a person acting under color of state |law, and (2)
that such conduct deprived the plaintiffs of rights secured by

the Constitution of the United States. Parratt v. Taylor, 451

U S. 527, 535 (1981), overruled in part on other grounds, Daniels

v. Wllianms, 474 U.S. 327 (1986). In this case, no party

di sputes that Defendant was acting under color of state |aw.?
Generally, in a 8§ 1983 action, the first issue to be
determ ned is whether the plaintiff has sufficiently alleged a

deprivation of a right secured by the Constitution. See Baker v.

McCol l an, 443 U. S. 137, 140 (1979). However, when a def endant
asserts the affirmative defense of immunity, as in the present
case, we nust first determ ne whether he is entitled to such a
def ense before reaching the nerits of the case. Harlow v.

Fitzgerald, 457 U S. 800, 819-19 (1982). This prelimnary

determ nation is necessary because unlike a nere defense to
liability which involves the essence of the wong, one who enjoys

qualified imunity is inmmune fromsuit. Richardson v. MKnight,

Plaintiffs have brought clains against the Defendant in
only his individual capacity. Individual capacity suits seek to
i npose personal liability upon a governnment official’s personal
assets. Kentucky v. Graham 473 U.S. 159, 166 (1985).
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521 U.S. 399, 117 S. C. 2100, 2103 (1997). Moreover, the policy
underlying the qualified imunity doctrine is “to spare a
def endant not only unwarranted liability, but unwarranted demands
customarily inposed upon those defending a | ong drawn out

lawsuit.” Siegert v. Glley, 500 U S 226, 232 (1991).

A Qualified Imunity

Def endant asserts that qualified i mmunity should shield him
fromliability. Under the doctrine of qualified immunity, the
inquiry is divided into two separate issues. First, this court
must exam ne whether the conduct of the Defendant viol ated

clearly established constitutional rights. See Harlow 457 U S

at 818. Next, we nust assess whether an objectively reasonabl e
person in the Defendant’s position would have known that his
conduct woul d have violated such constitutional rights. 1d. The

(13N}

anal ysis generally turns on the obj ective | egal reasonabl eness’
of the action . . . assessed in light of the legal rules that

were ‘clearly established at the tine it was taken.” Anderson v.

Creighton, 483 U S. 635, 639 (1987) (quoting Harlow, 457 U S. at
818-19) (“Anderson I1”). Qualified inmmunity is applicable even
where officials “of reasonabl e conpetence could di sagree” that

such acts were objectively reasonable, see Malley v. Briggs, 475

U S. 335, 341 (1986), and “[a]s the qualified imunity defense
has evol ved, it provides anple protection to all but the plainly

i nconpet ent or those who knowingly violate the law.” |d.

11



The determ nation of qualified i nmunity upon a notion for

summary judgnent is entirely appropriate. See, e.q., Harlow 457

U S at 818; Siegert, 500 U S. at 231; Gant v. Cty of

Pittsburgh, 98 F.3d 116, 122 (3d Cr. 1996). The first issue,

whet her a plaintiff asserts the violation of a clearly
establ i shed constitutional right, is purely a question of |aw

Sharrar v. Felsing, 128 F.3d 810, 828 (3d Cr. 1997). The second

i ssue, whether the officer reasonably believed in the | awful ness
of his or her conduct, is also generally an issue of |law to be
deci ded by the court.* |d.

There is, however, a tension between the “insistence that
the inmmunity defense be decided as a matter of | aw when the
reality is that factual issues nust frequently be resolved in
order to determ ne whether the defendant violated clearly
established federal law.” Gant, 98 F.3d at 122 (quoting
Schwartz, Section 1983 in the Second G rcuit, 59 Brook. L.Rev.
285, 309 (1993)). Courts have resolved such tension by a careful
exam nation of the record viewed in a |ight nost favorable to the

plaintiff upon a sunmary judgnent notion. |d.; see, e.q4., Mniz

v. Gty of Fort Lauderdale, 145 F.2d 1278, 1281 (11th Cr. 1998);

King v. Beavers, 148 F.3d 1031, 1032 (8th Gr. 1998). 1In the

I'n Sharrar, the Third Crcuit noted that there nmay be sone
i nstances where a court may choose to resolve disputed facts by
resorting to a jury in deciding the qualified immnity question.
128 F.3d at 828.

12



present case before us, therefore, we will undergo the analysis
by assuming the facts in a light nost favorable to the Plaintiffs
and proceed to consider whether the qualified immunity defense is
established as a matter of law?®

The threshold question for this court is whether the
constitutional rights asserted by Plaintiffs are clearly
established at the tinme Defendant acted. Siegert, 500 U S at
232. Only if this question is answered affirmatively may this
court nove on to the analysis of whether the Defendant’s conduct

was objectively reasonable. See Johnson v. Horn, 150 F.3d 276,

286 n.7 (3d Cr. 1998).
The Suprenme Court has explained what it neans by clearly
established | aw for the purposes of qualified i munity:

The contours of the right nust be sufficiently clear that
a reasonable official would understand what he is doing
violates that right. This is not to say that an offi ci al
actionis protected by qualified immunity unless the very
action in question has previously been hel d unl awful, but
it istosay . . . the unlawful ness nust be apparent.

Anderson |1, 483 U S. at 640 (citation omtted). |In determning

whet her a defendant’s conduct inpinged upon clearly established
constitutional rights, the courts are required to conduct nore

than a generalized inquiry into whether an abstract

n other words, when there is a conflict of evidence

presented in the record, we will assunme that Plaintiffs’ version
is true. At this stage of the proceedi ngs, however, this court
will not accept all of Plaintiffs’ allegations as true because we

have often found Plaintiffs’ characterization of the facts to be
wi dely divergent fromthe deposition testinony.

13



constitutional right is inplicated. 1d. at 639-40. Moreover,
the Third Circuit has simlarly held that when there is a | ack of
substantially simlar authority on point, the |aw cannot be said

to be clearly established. See, e.qg., Sharrar, 128 F. 3d at 810,

828-29; Johnson, 150 F.3d at 286; Pro v. Donatucci, 81 F.3d 1283,

1292 (3d Cir. 1996).

Mor eover, a necessary conconmitant to the determ nation of
whet her the constitutional right asserted by a plaintiff is
clearly established is whether the plaintiff has asserted a

violation of a constitutional right at all. Siegert v. Glley,

500 U.S. at 233; County of Sacranento v. Lewis, -- U S --, 118

S. . 1708, 1714 n.5 (1998). |If the actions of the governnent
official, as alleged by the plaintiff, do not even rise to a
| evel of a constitutional violation, then that official is

clearly entitled to qualified immunity. Gty of Phil adel phia

Litigation v. Gty of Philadel phia, No. 96-2127, 1998 W. 569362,

at *7-8 (3d Cir. Sept. 9, 1998).°

®There seens to be sone confusion as to whether the failure
to assert an alleged deprivation of a constitutional right by a
plaintiff nmeans that the immunity question need not be reached,
see Saneric Corp. of Delaware, Inc. V. Gty of Philadel phia, 142
F.3d 582, 590 n.6 (3d Cir. 1998), or nerely that the official is
entitled to qualified inmmunity. Gty of Philadelphia Litigation,
1998 W. 569362, at *7-8. W choose to follow the latter analysis
as it is supported by a nore recent Third Crcuit opinion and by
other sister circuits. See, e.qg., Jones v. Collins, 132 F. 3d
1048, 1052 (5th Gr. 1998); Roe v. Sherry, 91 F. 3d 1270, 1273-74
(9th Gr. 1996).

14



1. Fourth Amendnent C aim

Plaintiffs allege that Leah G uenke was forced by the
Defendant to take a pregnancy test in violation of her fourth
amendnent rights. Pls.’” Br. 19-23.7 W wll assune for the
purposes of this notion that the Defendant did have the intention
of giving Leah Gruenke the test and that Leah G uenke was
pressured to take the pregnancy test. 1d. at 22. The question
before us, then, is whether Defendant’s actions violated clearly
established constitutional |aw

The adm ni stration of a pregnancy test by a school official
appears to be a matter of first inpression in the federal courts.
There are no cases that we can find that address pregnancy
testing in the public school context under the fourth anmendnent.
Plaintiffs argue that Leah G uenke’'s constitutional rights were
vi ol at ed because the Suprene Court has “deened to prohibit the
pregnancy testing of student athletes” under the fourth
anmendnent. 1d. at 20. For the reasons set forth below, we find
Plaintiffs’ statenent to be a msinterpretation of current |aw

The fourth anmendnent guarantees the privacy of persons
agai nst certain arbitrary and invasive acts by officers of the

governnent. See Skinner v. Railway Labor Executives’ Ass’'n, 489

U S 602, 616 (1989). By virtue of the fourteenth anmendnent, the

"Plaintiff’'s Brief in Opposition to Defendant’s Mtion for
Summary Judgnent is hereinafter referred to as “Pls.” Br. at

15



fourth anmendnent enbodies the right to be free from unreasonabl e

searches by state officers. Elkins v. United States, 364 U S

206, 213 (1960). State officers include public school officials

for the purposes of the fourth anendnent. New Jersey v. T.L.QO,

469 U. S. 325, 336 (1985); Vernonia School Dist. 47J v. Acton, 515

U S 646, 115 S. C. 2386, 2390 (1995).

The adm nistration of a pregnancy test by a school official
clearly constitutes a search within the neaning of the fourth
anendnent because such tests invade reasonabl e expectati ons of
privacy. Vernonia, 115 S. C. at 2390; Skinner, 489 U S. at 617.
The pregnancy test given in this case, therefore, nust neet the
reasonabl eness requi renent. Although a search or seizure is
usual Iy not reasonable unless it is acconplished pursuant to a
judicial warrant issued upon probable cause, there is a well-
defi ned exception when “special needs, beyond the normal need for
| aw enforcenent, make the warrant and probabl e-cause requirenent

inpracticable.” Giffin v. Wsconsin, 483 U S. 868, 873 (1987).

The Suprenme Court has chosen to apply the “special needs”
anal ysi s in nunerous occasions relating to a school setting
because of the non-crimnal investigatory nature of the searches.

See, e.qg., T.L.O, 469 U S. at 341-42; Vernonia, 115 S. C. at

2390-91. In determ ning the reasonabl eness of the pregnancy test

at issue, we will follow the “special needs” bal ancing test set

16



forth by the Suprene Court.?®

The “special needs” analysis under the fourth anmendnent
requires a court to balance the nature of the privacy interest at
stake versus its pronotion of legitimte governnental interests.
Vernonia, 115 S. C. at 2390. In Vernonia, the governnental
interest in having student athletes tested was sufficient to
i nvade their privacy. 115 S C. at 2396. Unlike Plaintiffs’
characterization, the Vernonia Court did not conclude that an
unr easonabl e search or seizure would automatically occur if a
school official conducted a pregnancy test. Pls’ Br. at 20.
Rat her, the Court nerely recogni zed that pregnancy information
carried with it a heightened standard of privacy conpared to

informati on on drug use. Vernonia, 115 S. C. at 2393 (citing

%We diverge, therefore, from Ascol ese v. Southeastern
Pennsyl vani a Transp. Auth. in which the court analyzed a
pregnancy test requirenent by an enpl oyer under the probable
cause and the warrant requirenment. 902 F. Supp. 533, 550 (E. D
Pa. 1995), on reconsideration, 925 F. Supp. 351 (E.D. Pa. 1996).
The court in Ascol ese reasoned that the unified “special needs”
anal ysi s eradicating the probabl e cause and warrant requirenents
was applied in public school contexts because of the need for
“swift and informal disciplinary procedures” not relevant in
pregnancy testing by an enployer. 1d. at 550 n.25 (quoting
Vernonia, 115 S. C. at 2391).

We choose to follow other cases which apply the “speci al
needs” anal ysis under the rationale that a search in this type of
case is outside the scope of |aw enforcenment activities. See,
e.qg., O Connor v. Otega, 480 U S. 709, 725 (1987) (special needs
applies for legitimate work-rel ated, non-investigatory
intrusions); Yin v. State of California, 95 F.3d 864, 869 (9th
Cr. 1996) (nedical exam nations not conducted as part of a
crimnal investigation are generally subject to “special needs”
anal ysis); Skinner, 489 U S. at 620 (urinalysis of railroad
enpl oyees to ensure safety presents a “special needs” question).

17



Ski nner, 489 U.S. at 617).

We coul d not, however, find any clearly established | aw on
the issue of how to bal ance the privacy interest of pregnhancy
information with the interest of a school official in obtaining
such information. Wile we found sone gui dance from school cases
i nvol ving a search for drugs, the special needs inquiry in such
cases were primarily concerned with searches directed at
pronoting discipline or the safety interests of a broader student
popul ation, rather than the health and safety of the tested

i ndi vi dual . See, e.qg., T.L.O, 469 U. S. at 339-40; Vernonia, 115

S. C. at 2396; Schaill v. Tippecanoe County School Corp., 864

F.2d 1309 (7th Cr. 1988). Moreover, we believe that the present
case is also distinguished fromcases involving fourth anendnent
clai s and mandat ory pregnancy tests given by enployers. The
interest of an enployer in such pregnancy information nust be

conpel ling, Ascolese, 902 F. Supp. at 550; Nornan-Bl oodsaw v.

Lawr ence Berkeley Laboratory, 135 F.3d 1260, 1269-70 (9th Gr.

1998), while schools have a broader “custodial and tutelary
responsibility for children” that m ght change the outcone of

such fourth anmendrment bal ancing.® Vernonia, 115 S. C. at 2392;

‘W do find that the “custodial and tutelary responsibility
for children” would apply to this situation absent qualified
immunity. Plaintiffs have all eged that Defendant did not have
Leah G uenke's best interests in m nd when ordering the pregnancy
test. They claimthat Defendant ordered the test for his own
personal satisfaction and because he was concerned about the
conpetitive performance of the swwmteam Pls.’” Br. at 23, 31.

18



T.L.O, 469 U.S. at 349 (Powell, J., concurring). Moreover,
Vernonia stated “[l]egitimate privacy expectations are even | ess
wWth regard to student athletes . . .[t]hey require ‘suiting up
before each practice or event, and showering and changi ng
afterwards.” 115 S. C. at 2392.

We decline to decide today whether a fourth anendnent
viol ation may be established by the facts in this case. W

merely wish to indicate that as in Anderson Il, we cannot say

that the right allegedly violated has been clearly established by
prior law. 483 U S. at 639-40. Taking the Plaintiffs’ assertions
as true for the purposes of this notion, we certainly do believe
t he Defendant’s conduct was questionabl e and wonder why he fail ed
to discreetly refer any concerns about Leah Guenke directly to
her parents or to higher |levels of the school adm nistration.

| ndeed, without the qualified imunity issue, we mght well find
that material issues of fact exist as to whether the Defendant
violated Plaintiffs’ fourth anmendnent rights. However, as a

matter of |law, we cannot say that the law on this issue has been

While this court is examning the facts in a |ight nost favorable
to the Plaintiffs, we do not find any facts in the depositions
that support such a claim Plaintiffs support their allegation
only by claimng that Defendant’s conduct in not seeking nedical
attention and all owi ng Leah G uenke to conpete is evidence that
he was not concerned about her health. [d. Such evidence
contradicts their assertion that he was only concerned about
performance of the swimteamas Leah G uenke’s conpetitive tines
were slow ng due to her pregnancy. L. Guenke Dep. 2/20/98 at

95.
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clearly established, and therefore nust hold that the Defendant
is entitled to qualified imunity on this fourth anmendnent cl ai m
2. Substantive Due Process C ai nms

Plaintiffs allege two different clains under substantive due
process: (1) Plaintiffs claimthat Defendant’s conduct viol ated
their constitutional right to be free fromstate interference
wth famly relations; and (2) Plaintiffs argue that Leah
Gruenke’s own constitutional right to privacy was viol ated not
only by disclosure of personal nedical information, but also by
the all eged publication of such information which interfered with
Leah Gruenke’s right to nake i ndependent decisions. Pls.’” Br. at
24- 217.

The substantive conponent of the due process clause bars
“certain governnment actions regardless of the fairness of the
procedures used to inplenment them ... [and thereby] serves to
prevent governnmental power from being ‘used for purposes of

oppression.’”” Daniels v. Wllians, 474 U S. 327, 331-32 (1986)

(internal citations omtted). Wen determ ning whether an action
violates a right protected by this elenent of the due process
cl ause, the court nust bal ance “the liberty of the individual”

and “the demands of an organi zed society.” Youngberg v. Roneo,

457 U. S. 307, 320 (1982) (quoting Poe v. Ul man, 367 U S. 497,

542 (1961) (Harlan, J., dissenting)).
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a. Famlial R ght to Privacy

The substantive due process right to which Plaintiffs refer
is the right to famlial integrity. |In particular, Plaintiff
Joan Gruenke clains that she was denied the opportunity to have
been “the sole influence” and to “have gui ded” her daughter, Leah
G uenke, through the issues surroundi ng her pregnancy. Pls.’ Br.
at 29. Plaintiffs also allege that Defendant’s conduct
interfered with Leah Guenke’s famlial right to privacy as a
daughter and future nother. |d.

We agree that the Suprene Court has clearly recognized a
fundanental liberty interest in famlial integrity and privacy.
Many of the cases recogni zing this fundanmental |iberty interest
do so in the context of the creation or sustenance of a famly.

Roberts v. United States Jaycees, 468 U. S. 609, 619-20 (1984);

see, e.g., ML.B. v. S L.J., 519 U. S 102, 117 S. . 555 (1996)

(a statute prohibiting an appeal in forma pauperis froma
decision to sever the parent-child bond viol ated due process);

More v. City of East O eveland, 431 U S. 494 (1977) (Il ocal

ordi nance that restricted certain famly living arrangenents was
unconstitutional). W believe that the intrusion upon famli al
rights conplained of in the present case does not anpunt to state
term nation or restriction of famlial rights.

The courts have al so recognized a right of famli al

integrity in the upbringing of children in specific instances.
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See, e.q., Prince v. Mssachusetts, 321 U S. 158 (1944) (parents
have fundanental interest in the religious upbringing of

children); Meyer v. Nebraska, 262 U S. 390 (1923) (parents and

t eachers have a fundanental interest in the education of their

children in foreign | anguages); Wsconsin v. Yoder, 406 U S. 205

(1972) (state may not inpinge upon the interest of parents with
respect to the religious upbringing of their children).
Plaintiffs argue that Defendant’s conduct was not unlike

that of the school officials in Arnold v. Board of Education of

Escanbi a County, where a student was coerced into obtaining an

abortion. 880 F.2d 305, 313 (11th Cr. 1989). Wile the court
in Arnold found that the parents had established a cause of
action for the invasion in the famlial right to privacy, the
court stated:

W find that a parent’s constitutional right to direct

the upbringing of a mnor is violated when the mnor is

coerced to refrain from discussing with the parent an

i nti mate deci sion such as whether to obtain an abortion;

a deci si on whi ch touches fundanent al val ues and reli gi ous

beliefs parents wish to instill in their children.
Id. at 312. Here, the Defendant’s alleged efforts to get Leah
Gruenke to take a pregnancy test and a disclosure of the results
do not anount to actual interference with Joan G uenke’s right as
a parent to nmake decisions for her child regarding a fundanmenta
right. Nor do the alleged efforts of the Defendant in any way

concern Joan Gruenke’s right to control her child s religious

upbringing as in Prince or Yoder.
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Upon cl oser inspection of the Arnold facts, this court finds
that the present case is easily distinguishable because the
school officials in Arnold coerced a mnor to refrain from
consul ting her parents about an abortion decision. |d. at 314.
Assum ng that many of the Plaintiffs assertions are true for the
purposes of this notion, it is without question very unfortunate
that Leah Gruenke’s parents were not the first to know of her
possi bl e pregnancy, but we are at a |l oss in discovering how the
Def endant’ s conduct seriously intruded on the rel ationship
bet ween Joan Gruenke and her daughter. After finding out about
the positive results of the pregnancy test, Defendant did not
coerce or conpel Plaintiffs to nake any kind of decisions
regardi ng the pregnancy and the so-called “outside influences of
the public,” cannot be attributed to the Defendant. See PlIs.’
Br. at 28. At best, any burden on Plaintiffs’ right to famly
integrity is very indirect and thus will not give rise to a

vi ol ation of substantive due process. Conpare Phil adel phia

Police Force & Fire Ass’n for Handi capped Children, Inc. v. Gty

of Phil adel phia, 874 F.2d 156, 168 (3d G r. 1989). Defendant,

therefore, is entitled to qualified imunity because Plaintiffs
have failed to assert a violation of the constitutional right to
famlial privacy. Siegert, 500 U S. at 233.

Even assum ng that Defendant’s conduct did sufficiently

interfere with famlial integrity to trigger substantive due
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process analysis, the right to famlial privacy has never been

absol ute or unqualified, see Lehr v. Robertson, 463 U S. 248, 256

(1983) (rel ationship between parent and child nerits
constitutional protection in "appropriate cases"), and has been
bal anced agai nst the conpelling governnment interest in the
heal t h, education, and welfare of children as future citizens.

See, e.qg., Santosky Il v. Kraner, 455 U S. 743, 766 (1982)(state

has parens patriae interest in welfare of child); Stanley v.
I[Ilinois, 405 U S. 645 (1972) (state has the right and duty to

protect mnor children); Quilloin v. Walcott, 434 U S. 246 (1978)

(uphel d state |l aw that denied an unwed father authority to
prevent adoption of his illegitimate child). A school’s interest
in the health, education and welfare of its students has
traditionally been strong. As no other case has previously

bal anced the state’s interest in such pregnancy information with
the interference it may cause to famlial integrity, a legitinmte
guestion remains as to the outcone of such a bal ancing test.
Therefore if we got to this point, the Defendant woul d be
alternatively entitled to qualified inmunity because the lawis

not clearly established on this point. Anderson Il, 483 U S. at

640.
No rel evant cases exist, furthernore, to support Plaintiffs
claimthat Leah Gruenke’s own parental right of decisionnmaking

concerni ng her unborn child was violated by the Defendant. PIs.
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Br. at 31. Wiile a privacy right between a woman and her unborn
child relating to the abortion decision is clearly established,

see Pl anned Par ent hood of Sout heastern Pennsylvania v. Casey, 505

U.S. 833 (1992), upon searching the relevant |aw, we could not
find any cases that held the relationship itself to be a
fundanental right. |In fact, we found a Third Crcuit case that
| eft precisely the issue of whether woman’s “rel ationship with
her unborn child during pregnancy is a fundanental interest”

undeterm ned. Al exander v. Witman, 114 F.3d 1392, 1403-4 (3d

Cr. 1997). Even assumng that such a right did exist, we fai
to see how Defendant’s conduct interfered wth Leah G uenke’s
relationship with her unborn child as he did not coerce her to
have an abortion, nor nmandate any particul ar conduct on her part
because she was pregnant. Plaintiffs claimthat Defendant’s
conduct violated Leah G uenke’s right to famlial privacy with
her unborn child, does not rise to the level of a constitutional
viol ation. Defendant, therefore, is also entitled to qualified
immunity for this claimon the grounds that his conduct does not

even anount to a constitutional violation, see Cty of

Phi |l adel phia Litigation, 1998 W. 569362, at *7-8, and that the

constitutional right he assertedly violated was not clearly
established. Pro, 81 F.3d at 1292.
b. R ght to Privacy Concerning Personal Matters

Plaintiffs also allege that Leah Gruenke s substantive due
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process right to privacy was violated. Pls.’” Br. at 24. They
claimthat Defendant both violated her right to i ndependently
make certain decisions and avoid di scl osure of highly personal
matters.® 1d.

Wthin the “zone of privacy” carved out by the Suprene
Court, there are two |lines of cases that have di scussed the
constitutional right of privacy. “One is the individual interest
i n avoi ding disclosure of personal matters, and another is the
interest in independence in making certain kinds of inportant

decisions.” Whalen v. Roe, 429 U S. 589, 599-600 (1977).

Plaintiffs argue that both of these interests were viol ated by
t he Def endant .

Clearly the kind of privacy “in making certain kinds of
i nportant decisions” inplicates the right to nmake deci sions
regardi ng certain fundanental rights. These fundanental rights
have been carefully delineated by the Suprene Court, including

the rights: to marry, Loving v. Virginia, 388 US. 1 (1967); to

have children, Skinner v. Cklahoma, 316 U S. 535 (1942); to

direct the education and upbringing of one's children, Meyer, 262

US at 390; to marital privacy, Giswld v. Connecticut, 381

U S 479 (1965); to use contraception, Eisenstadt v. Baird, 405

Y'n count four of the Conplaint, Plaintiffs raised a right
to privacy claimon behalf of Joan G uenke, individually. See
Am Conpl. at 1Y 44-49. This right to privacy claimis the right
to famlial privacy claimdiscussed under subsection (2)(a). See
Pls.” Br. at 27-32.
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U S. 438 (1972); to bodily integrity, Rochin v. California, 342
U S 165 (1952), and to abortion, Casey, 505 U S. at 833. See

VWashi ngton v. d ucksberq, -- US. --, 117 S. Ct. 2258, 2267

(1997). dearly Plaintiffs’ claimdoes not fall under any of
t hese cases because Leah Gruenke was not inpaired of any decision
maki ng relating to a fundanmental right.?!

Plaintiffs clai mdoes, however, fall under the right to be
free fromdisclosure of personal matters. Whalen, 429 U S at
599-600. The Third Crcuit has clearly recognized that private
medi cal information is “well wthin the anbit of materials

entitled to privacy protection.” United States v. Westinghouse

Electric Corp., 638 F.2d 570, 577 (1980). Such a right, however,

is not absolute and “public health or other public concerns nay
support access to facts an individual m ght otherw se choose to
withhold.” [d. at 578. The Third Crcuit enploys an
“Iinternedi ate” standard of review and bal ances the gover nnent
interest in disclosure against the individual’s privacy interest.

Id.; Doe v. Southeastern Pennsylvania Transportation Authority,

72 F.3d 1133, 1139 (3d Gr. 1995); Fraternal Order of Police,

Lodge No. 5 v. Gty of Philadelphia, 812 F.2d 105, 110 (3d Cir.

1987) .

“The clains by Plaintiffs that their opportunities of
adoption or noving Leah Gruenke to Florida were forecl osed
because of “the eyes of the public” do not rise to the |evel of
policies or state statutes that have prohi bited personal choices
in fundanmental rights cases. Pls.’” Br. at 26.
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VWhile the Third Grcuit has clearly addressed the conpell ed
di scl osure of nedical records in possession of an enployer in the

specific instances of Fraternal Order, Doe and Westinghouse, it

has not yet addressed the conpelled disclosure by a school
official of a student’s health records. As we have noted in the
fourth amendnent context, the concerns of schools differ from

t hose of enployers. As a result, the contours of a
constitutional right to privacy of pregnancy information in the
school context are |less than clear, although there are
undoubtedly limts in this context. To add to the uncertainty of
the lawin this area, different kinds of nedical information —
including the quality and quantity of information —have been

gi ven varying inportance by courts anal yzing the privacy right

that attaches to such information. See Weéstinghouse, 638 F.2d at

577 n.5. As a matter of first inpression, the bal ancing of
interests requirenent |eaves a legitimte question for qualified
immunity analysis as to whether the alleged disclosure of the
results of the pregnancy test in this case viol ated any

constitutional privacy rights. Accord Doe v. Attorney General,

941 F.2d 780, 796-97 (9th Cr. 1991). Wthout any cases where
sone factual correspondence exists with the present case,
therefore, this court must conclude that there is no rel evant
clearly established |aw and that the Defendant is entitled to

qualified imunity. Pro, 81 F.3d at 1292.
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Even considering the facts in a light nost favorable to the
Plaintiffs, it is also highly uncertain that Leah G uenke’s test
information was in fact confidential or that its disclosure was
conpel l ed by the Defendant. Leah G uenke all owed other fenale
sw mteam nenbers to be present during the testing in a public
school |avatory which m ght be nore equated with inadvertent
rat her than conpelled disclosure.* L. Guenke Dep. 2/20/98 at
62-63. The test results were conflicting and did not clearly
point to pregnancy. 1d. at 65, 69, 72, 80. Moreover,
conpetition swimwear |leaves |ittle to the inmagination and Leah
Gruenke was at that point five to six nonths pregnant. [d. at
84. A question exists as to whether the confidentiality of
pregnancy information fades when the information involved al ready

appears to be apparent to the public. Cf. Cox Broadcasting Corp.

v. Cohn, 420 U. S. 469, 494 (1975). Wth nore scrutiny,
Plaintiffs’ claimmy not even rise to the level of a
constitutional violation. W need not decide this issue today,

however, because the Defendant is entitled to qualified i munity.

2plaintiffs allege that the swimteam nenbers invol ved (Abby
Hochella, Kathy Ritter and Sara Ci erski) were present as “agents”
of the Defendant. Pls.” Br. At 25. W find, however, that this
assertion is both unsupported in |law and facts as Plaintiffs have
presented no evidence that there is a conspiracy to which these
swimteam nenbers were willful participants. See Adickes v. S. H

Kress & Co., 398 U.S. 144, 152 (1970).
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3. First Amendnment C aim

Plaintiffs next allege that Defendant violated the first
anmendnent by using his authority to forbid students form
associating with Leah Guenke.'® Pls.’” Br. at 32-33. Leah
G uenke testified that the Defendant refused to talk to her
t hroughout the year and at one swim conpetition (where Leah
G uenke was not part of the tean) said “I don’'t want any of you
tal king to people that aren’t on ny team” L. Guenke Dep.
2/ 20/ 98 at 115-116, 149-151. Plaintiffs argue that attenpts to
characterize Leah Gruenke’s right to freely associate with other
sw mteam nenbers as social is wong because it nore closely
approxi mates the right to education characterized in Brown v.

Board of Education, 347 U. S. 483 (1954). Pls.” Br. at 32. Even

assum ng that all factual assertions by Plaintiffs are true, the
claimby Plaintiffs falls far short of establishing any kind of
constitutional violation.

While the first anmendnent does not in terns protect a “right
of association,” cases have recognized “a right to associate for

t he purpose of engaging in those activities protected by the

BI'n one paragraph of their Conplaint, Plaintiffs assert that

this free speech issue is a violation of state constitutional
law. Am Conpl. 9 53. W do not know if this reference was an
error or intentional, however, Plaintiffs subsequent discussions
of this issue have only involved federal first amendnent |aw.
See PIs.” Br. at 32-33. Even if Plaintiffs did intend to pl ead
under state constitutional law, this court will dism ss any such
state constitutional claims wth other state |aw clains below in
subsection (c).
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First Amendnent -- speech, assenbly, petition for the redress of
gri evances, and the exercise of religion. The Constitution

guar antees freedom of association of this kind as an

i ndi spensabl e neans of preserving other individual |iberties.”
Roberts, 468 U. S. at 618. Even assum ng that Defendant’s conduct
reached nore than Leah G uenke’s social rights with other
students, this action does not rise to the level of a
constitutional violation. Oherwise, it would be “possible to
find sonme kernel of expression in al nost every activity a person
undertakes -- for exanple, wal king down the street or neeting
one's friends at a shopping nmall -- but such a kernel is not
sufficient to bring the activity within the protection of the

First Amendnent.” Dallas v. Stanglin, 490 U. S. 19, 25 (1989).

We think the activity of talking to swimteam nenbers during a
sW mmi ng conpetition is not an individual liberty protected by
the first anmendnent.

We fail to understand why the Plaintiffs cite to Brown as a
situation simlar to their own. There is no equal protection
claimin the present case and the “right to interact with fell ow
students” elucidated in Brown concerned racially segregated

schools. ' It borders on the outrageous for Plaintiffs to even

“Freedom of association, furthernore, has often been used in
t he equal protection context as a justification agai nst nandatory
integration. See, e.qg., Ronmer v. Evans, 517 U. S 620, 635
(1996).
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try to conpare very serious issues of state mandated raci al
segregation to the facts of the instant case.?®

As stated in Cty of Philadelphia Litigation, “if the

actions of the governnent official, as alleged by the plaintiff
do not even rise to a level of a constitutional violation, then
that official is clearly entitled to qualified immunity.” 1998
W. 569362, at *7-8. Defendant, therefore, is entitled to
qualified imunity on this first amendnent cl ai m because the
Plaintiffs have fallen short of asserting the violation of their
first amendnent right.
4. (bj ecti ve Reasonabl eness

We need not reach the question of whether the Defendant’s
actions were objectively reasonabl e under the qualified imunity
anal ysi s because, as el uci dated above, because Defendant’s
conduct neither anmounts to a constitutional violation nor

violates clearly established aw. See, e.q., Johnson, 150 F. 3d

at 286 n.7; Sharrar, 128 F.3d at 828-29. Thus, it is irrelevant
whet her an objectively reasonable school official in Defendant’s

position woul d have believed that his conduct viol ated

®perhaps Plaintiffs' confusion is related to the freedom of
associ ation cases under to the substantive due process cl ause.
Under these cases, the formation and preservation of certain
ki nds of highly personal relationships are protected froma
substantial neasure of unjustified interference by the state.
See, e.q9., Pierce v. Society of Sisters, 268 U S. 510 (1925);
Meyer, 262 U.S. at 390. It is clear, however, that such a
constitutional claimdoes not apply to the freedom of associ ation
of Leah Gruenke with other nenbers of the swimteam
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Plaintiffs’ constitutional rights because this court has
determ ned the threshold issue that entitles Defendant to
qualified i munity.
B. Pendent State Law C ai ns
We now turn to address the disposition of the clains raised
by Plaintiffs arising under state law. Plaintiffs’ state |aw
clains are before us under supplenental jurisdiction brought in
connection with clains “arising under [the] Constitution, [and]
the Laws of the United States.” U S. Const., art. IIl, § 2.
Plaintiffs allege that Defendant’s actions anmount to the
intentional tort of battery under 42 Pa. C.S. A 8 8550. Pls.’
Br. at 34-35. Moire specifically, Plaintiffs argue that
Defendant’s all eged adm ni stration of the pregnancy test viol ated
their right to be free fromunconsented nedical treatnent. |d.
Prior to Congress’ codification of supplenental jurisdiction
in 28 US.C. 8 1367, it had “consistently been recogni zed t hat
pendent jurisdiction [was] a doctrine of discretion, not of

plaintiff’s right.” United M ne Wrkers of Anerica v. G bbs, 383

U S 715, 726 (1966) (citing Massachusetts Uni versali st

Convention v. Hildreth & Rogers Co., 183 F.2d 497 (1st Gr.

1950) ); Moynahan v. Pari-Mituel Enployees Guild, 317 F.2d 209,

211-212 (9th CGr. 1963). This discretionary aspect of pendant
jurisdiction has always all owed federal courts to decline to

deci de cases that are primarily state law clains. G bbs, 383
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US at 727. Finally, "if the federal clains are
dismssed . . . the state clains should be dismssed as well."
Id. at 726.

In the absence of any federal question or constitutional
issue, this court has the discretion to dismss Plaintiffs’ state
law clainms on jurisdictional grounds. Plaintiffs, however, are
not without remedy. On the contrary, the statue of |imtations
on Plaintiffs’ state lawclains is tolled for a m ni mum of 30
days fromthe date of dismssal. Wth the codification of
suppl enental jurisdiction, Congress has allowed for the dismssal
of state clains, arising under article IIl jurisdiction and
brought under 8§ 1367(a), to benefit froma tolling of the statute
of limtations. 28 U S.C. 8§ 1367(d). Thus, Plaintiffs’ state
law clainms are dism ssed without prejudice and may be filed in
state court.

V. CONCLUSI ON

As a matter of |aw, however, this court nust grant sunmary
judgnent in favor of the Defendant on the basis of qualified
immunity. Mreover, we dismss the state clains wthout
prejudi ce. W have also found that much of the conduct
conpl ained of did not rise to a constitutional violation,
al t hough we believe this entire matter coul d have been rnuch

better handl ed by those involved. An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOAN GRUENKE, i ndividually
and as a parent and natural
guar di an of LEAH GRUENKE,
a m nor

Plaintiffs, - Gvil No. 97-5454
V.
M CHAEL SEI P

Def endant .

ORDER

AND NOW this 21st day of Cctober, 1998, upon, consideration
of Defendant’s Mdtion and Menorandum of Law in Support of its
Motion for Sunmary Judgnent, filed Septenber 4, 1998, and
Plaintiffs’ Brief in Opposition to Defendant’s Mdtion for Summary
Judgnent, filed Septenber 16, 1998, it is hereby ORDERED t hat
Def endant’s Motion is GRANTED with respect to the § 1983 clains
which are all DISMSSED. Plaintiffs’ state law clains are

DI SM SSED wi t hout prejudice. This case is closed.

BY THE COURT:

Franklin S. Van Antwerpen U.S. D J.
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