IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT Bl LLET PROMOTI ONS, | NC. : CIVIL ACTI ON
V. :
| M CORNELI US, | NC NO. 95-1376

VEMORANDUM AND ORDER

HUTTON, J. Cct ober 13, 1998

Presently before the Court is the Defendant I M Cornelius,
Inc.’”s Motion for Judgnent as a Matter of Law, for a New Trial, and
to Alter and/or Anend the Judgnent (Docket No. 79) and Plaintiff
Robert Billet Pronotions, Inc.’s response thereto (Docket No. 87).

For the follow ng reasons, the Defendant’s Modtion is denied.

| . BACKGROUND

Plaintiff, Robert Billet Pronoti ons, I nc. (“RBP"),
manuf actures, distributes and sells the Drink Tank. The Drink Tank
is a patented portabl e beverage di spenser. The product is intended
to be a nore effective manner to di spense beverages to crowds in
sports stadi uns, anusenent parks, and ot her venues.

In late 1993 and early 1994, RBP approached defendant, |IM
Cornelius, Inc. (“Cornelius”), wth a proposal that the two
conmpani es collaborate in the production and distribution of the
Drink Tank. This collaboration woul d expand the product’s narket

area and revenue. Cornelius had international affiliates and



di stributors in 42 countries. Cornelius also had hundreds of
di stributors around the United States which would all ow RBP to save
tinme and noney by selling the Drink Tank through Cornelius’
existing distribution network. In return, Cornelius would take on
a new product line and potentially earn revenue.

RBP contacted Cornelius for the first tine in Decenber of
1993. Robert Billet (“Billet”), founder of RBP, and RBP enpl oyee
Bill Thonmpson (“Thonpson”) nmet with Cornelius’ representatives John
Tengwal | (“Tengwal | ”) and Ri ck Knasel (“Knasel”). The neeting took
pl ace at RBP's offices in Anbl er, Pennsylvania. After the neeting,
Tengwal | call ed RBP and asked Billet to nake a presentation on the
Drink Tank to Cornelius’ representatives at their office in Anoka,
M nnesota. Billet agreed and gave a presentation to six Cornelius
representatives in January of 1994. After this January 1994
nmeeting, RBP net with Cornelius’ marketing team

Subsequent |y, Tengwal | requested a report fromRBP to eval uate
the potential of Drink Tank and Cornelius’ opportunities in that
regard. RBP prepared the requested report which included
confidential information such as target products for the Drink
Tank, RBP's clients, and possible mnufacturing and selling
stations. RBP sent this report to Tengwall. RBP also provided a
Drink Tank to i nspect. Cornelius reverse engi neered the Drink Tank
to determne its conponents and how it was manufactured. RBP

estimted Cornelius’ costs to manufacture the Dri nk Tank at $375



per unit. This figure was based on Cornelius’ size and ability to
purchase conponents at whol esale. At that time, RBP spent
approxi mately $580 per unit to manufacturer the Drink Tank.
Tengwal | used the manufacturing informati on and presentation
prepared by RBP to nmake a presentation to other Cornelius’
representatives. Tengwall then received the necessary approval to
proceed with the negotiations for the Drink Tank. After
prelimnary negotiations, the parties net on May 4, 1994. After
the neeting, Cornelius told RBP to have its attorney prepare a
draft of a contract to nenorialize their agreenent. At the
conclusion of the May 4, 1994 neeting, Tengwall further stated to
Billet that the parties had an “agreenent.” Tengwall al so asked
for permssion to attend a neeting RBP had wth Coca-Cola
concerning the Drink Tank. Billet was hesitant to take a Cornelius
representative but agreed after Tengwal | confirmed that the parties
had an “agreenent.” |In a nmenorandum Tengwal |l |ater described the
relationship at that stage as an “agreenent in principal.”
Nevert hel ess, the parties did not agree on many details of the
relationship at the My 4, 1994 neeting, including price and
quantity. After the parties exchanged nunerous drafts of the
material ternms of the agreenment, a July 21, 1994 |etter provided,

inter alia, that: (1) the agreement would be for 15 nonths; (2)

Cornel i us woul d pay a $60, 000 up front fee; (3) a $146. 25 basis per

tank would be paid to RBP, (4) a commtnent of 1,250 tanks during



the 15 nonth period and an additional 2,500 tanks if Cornelius
opted to renew for another 12 nonths; (5) Cornelius would be the
excl usi ve manufacturer, distributor and seller of the Drink Tank;
(6) RBP would continue to pronote the product; (7) RBP would
receive a $1,000 per day consulting fee plus expenses; (8)
Cornelius would bear marketing costs; (9) RBP would manufacture
covers for the Drink Tank and sell themto Cornelius for between
$22-25; and (10) Cornelius had an option to purchase the Drink Tank
for $1,350,000 and 10%royalty for ten years on net sale price of
all Drink Tanks and rel ated products. Moreover, the July 21, 1994
letter provided three contingencies. First, RBP was to supply
information to Cornelius in a tinely manner. Second, Cornelius
operations staff would visit RBP s vendors. Third, Cornelius would
recei ve approval fromits parent conpany in Engl and.

Prior to a trade show that Cornelius and RBP representatives
were to attend together, M chael Madsen, Cornelius’ Vice President
prom sed Billet that he would bring an executed final witten copy
menorializing the agreenent. I nstead, Madsen told RBP that
Cornelius decided that it would not manufacture the Drink Tank.
Madsen stated that Cornelius had i nsufficient space for the project
at Rentor Products Conpany, Cornelius’ manufacturing conpany.
Madsen also cited difficulties in verifying the manufacture price
of the tank due to a | ack of information provided by Billet. Wile

Bill et was unhappy with these chain of events, he attenpted to work



with Cornelius on an alternate proposal nmade by Madsen
Negoti ati ons conti nued from Cctober 1994 to February 1995. During
t hese negoti ations, however, Cornelius inforned RBP that it woul d
act only as a distributor of the Drink Tank. Finally, in February
of 1995, RBP ceased negotiations with Cornelius and decided to
commence this action.

On March 8, 1995, RBP filed a conpl aint seeking damages from
Cornelius and Rentor under seven theories of liability. Count |
against Cornelius is the only count to survive at this stage
Count | was for breach of an oral contract. In this count, RBP
clainmed that the May 4, 1994 agreenent in principle was “a valid
and enforceabl e oral contract pursuant to which Cornelius agreed to
act as RBP, Inc.’s exclusive manufacturer, distributer and seller
of the Drink Tank on behalf of RBP Inc.” Pl.’s Conpl. at { 81
RBP cl ai ned that Cornelius breached the contract by subsequently
refusing to manufacture the Drink Tank and, therefore, was liable
for damages in excess of $100,000.00. |[d. at Y 82-83.

Upon Cornelius’ Mtion for Sunmary Judgnent, this Court found
that the May 4, 1994 oral agreenent was too indefinite to establish

an enforceable obligation. See Robert Billet Pronotions, Inc. v.

IM Cornelius, Inc., No. ClV.A 95-1376, 1996 W. 195384, at *3 (E. D

Pa. Apr. 18, 1996), rev'd, 107 F.3d 863 (3d Cir. 1997) (unpublished
tabl e deci sion). Quoting the deposition of Robert Billet, the

Court found that as of May 4, 1994, the parties had not agreed to



such crucial elenents as price, quantity, or the duration of the
agreenent. See id. The Court rejected RBP’s attenpt to supply
these ternms froma July 21, 1994 draft agreenent that the parties
never execut ed. It found that this docunent, titled “Proposa
(Revised 7/21/94),” was one of a series drafted in the course of
negotiations, and did not nenorialize or expand upon the My 4
agreenent. As the oral agreenent was excessively vague, and the
July 21 draft was just one of many attenpts to reach a witten
agreenent, there was no basis on which to grant RBP relief.
Therefore, the Court granted summary judgnent in favor of Cornelius
on the breach of oral contract theory.

On appeal, the Third Grcuit agreed that the May 4 agreenent
in principle was “too indefinite to permt the court to fashion an

appropriate renedy.” Robert Billet Pronotions, lInc. v. |IM

Cornelius, lInc., No. 96-cv-1435, at 5 (3d Cr. Feb. 13, 1997)

(citing Linnet v. Hi tchcock, 471 A 2d 537, 540 (Pa. Super. 1984)).

However, the Third Crcuit held that this Court erred in its
treatnment of the July 21, 1994 draft. Although RBP s theory of
liability was prem sed upon Cornelius’ breach of an oral contract,
the Third Crcuit found that “[t]he critical question is

whet her RBP ever accepted the proposed terns contained in
Cornelius’ July 21 letter.” 1d. at 6. Finding a remaining issue

of fact on this question, the Third Crcuit reversed sumary



j udgnent agai nst RBP and renmanded the case back to this Court for
further proceedings.

Subsequently, the parties nmade several pre-trial notions.
First, RBP nade a notion to anend the conplaint in order to allege
a count for breach of a witten contract. This Court denied that
nmoti on concl udi ng that Cornelius would suffer undue prejudice as a
result of the addition of a newtheory of liability after discovery

closed and the case was listed for trial. See Robert Billet

Pronptions, Inc. v. IM Cornelius, Inc., No. ClV.A 95-1376, 1997 W

827063, at *2-3 (E.D. Pa. Nov. 19, 1997). Second, Cornelius filed
anot her summary judgnent notion and argued that M nnesota |aw
applied in this case. In this notion, Cornelius argued that
M nnesota’s Statute of Frauds barred RBP s action. This Court
denied this notion under the | aw of the case doctrine. See Robert

Billet Pronotions, Inc. v. IM Cornelius, Inc., No. CV.A 95-1376,

1997 W. 763027, at *2 (E.D. Pa. Dec. 10, 1997). On April 6, 1998,
after a five days of trial, the jury returned a verdict in favor of
the Plaintiff. The jury awarded $750,000 in direct damages and
$750, 000 i n consequenti al damages. Subsequently, Cornelius filed
the present notion for judgnent as a matter of law, new trial, or

remttitur.



1. DI SCUSS|I ON

A. Judgnent as a Matter of Law

1. Standard

Federal Rule of G vil Procedure 50 governs the entry of
judgnment as a matter of |aw. A court may grant a notion for
judgnent as a matter of lawif “a party has been fully heard on an
issue and there is no legally sufficient evidentiary basis for a
reasonable jury to find for that party on that issue.” Fed. R
Cv. P. 50(a). The United States Court of Appeals for the Third
Crcuit has set forth the standard for when a court may grant a
renewed notion for judgnent as a matter of |aw under Rule 50(b):

Such a notion should be granted only if, in
view ng the evidence in the |ight nost favorable
to the nonnovant and giving it the advantage of
every fair and reasonable inference, there is
i nsufficient evidence from which a jury
reasonably could find liability. |In determ ning
whet her the evidence is sufficient to sustain
l[iability, the court may not wei gh the evi dence,
determne the credibility of wtnesses, or
substitute its version of the facts for the
jury’s version

McDaniels v. Flick, 59 F.3d 446, 453 (3d G r. 1995), cert. denied,

516 U. S. 1146 (1996). A court may grant a Rule 50(b) notion only
when, “w thout weighing the credibility of the evidence, there can
be but one reasonable conclusion as to the proper judgnent.” 5A

James W Moore, Federal Practice and Procedure § 50.07[2], at 50-76

(2d ed.) (footnote omtted). To prevail on such a notion, however,
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the noving party nust have noved for judgnent as a matter of |aw
before the close of all of the evidence. See Fed. R Cv. P

50(b) .

2. Application of Mnnesota Law

In its notion, Cornelius contends that M nnesota |aw governs
this case. Thus, Cornelius argues, Mnnesota's Statute of Frauds
bars this action. No matter what nerit Cornelius’ underlying
choi ce of | aw argunent may have, Cornelius’ argument that M nnesota
law applies is sinply too late. Cornelius, content with sumrmary
j udgrment under Pennsylvania law until it was reversed by the Third
Circuit, now attenpts to apply the law of another state to bar
Plaintiff’s claim As RBP correctly states, the choice of |aw
question has already been settled under the “law of the case”
doctri ne.

The law of the case doctrine dictates that “‘*when a court
deci des upon a rule of law, that rule should continue to govern the

same issues in subsequent stages in the litigation.”” 1n re Resyn

Corp., 945 F.2d 1279, 1281 (3d Gr. 1991) (quoting Devex Corp. V.

Ceneral Mdtors Corp., 857 F.2d 197, 199 (3d Cr. 1988)); see also

18 Moore’s Federal Practice 8§ 134.20-23 (3d ed. 1997); 18 Charles

A. Wight, Arthur R MIller, et al., Federal Practice and Procedure

8 4478 (1981 & Supp. 1997). This judicial principle operates

generally to bar parties fromrelitigating issues already deci ded



in previous decisions by the trial court. See Continental Cas. v.

Diversified Indus., 884 F. Supp. 937, 948-49 (E.D. Pa. 1995).

In the case at bar, both parties briefed the choice of |aw
question in their original summary judgnent notions before this
Court. The Court determ ned to apply Pennsylvania |law. Upon RBP s
appeal, Cornelius franed all of its argunents under Pennsylvania
law and the Third G rcuit found against it applying Pennsylvania

| aw. See Robert Billet Pronoptions, No. 96-cv-1435, at 3-15.

Al t hough the choi ce of |aw question was not expressly discussed by
either court, there can be no doubt this Court’s application of
Pennsylvania law anmounted to a summary determ nation that
Pennsyl vani a | aw applies. Cornelius was free to nove in this Court
for reconsideration of its finding. |In addition, Cornelius could
have briefed and argued the issue to the Third Grcuit. This Court
finds that failing to pursue both of these options anbunted to a
concessi on that Pennsylvania |l aw applied.! While the Third Crcuit
may choose to reviewthis issue, the Court finds that Pennsylvania

| aw properly supplied the rules of decision for this case.

3. No Contract as of May 4, 1994 as the “Law of the Case”

Def endant next contends that Plaintiff presented no facts

during the trial that supported a finding of an oral contract other

! The Court recognizes that in its argunent before the Third Circuit,
Cornelius had to defend this Court’s grant of summary judgnent under
Pennsylvania | aw. Nevertheless, Cornelius could have nmade its argunent that
M nnesota | aw applied in the alternative.

-10-



than the “agreenent in principle” reached by the parties on May 4,
1994. Def endant submts that, because this Court and the Third
Circuit found this May 4 oral agreenent too indefinite to
constitute a contract, judgnent as a matter of |law is warranted.
Plaintiff correctly counters that Defendant’s argunent-- that a
contract was never forned-- is the identical argunent nmade to the
Third Crcuit Court of Appeals and is, therefore, barred by the
“mandate rule.”

The “mandate rule” bars a district court from “reconsidering
or nodi fying any of its prior decisions that have been rul ed on by

the court of appeals.” United States v. Stanley, 54 F.3d 103, 107

(2d Cr. 1995); see Al Tech Specialty Steel v. A legheny Int’]

Credit, 104 F.3d 601, 605 (3d CGr. 1997); 18 Moore' s Federal
Practice 8 134.23[1][4a]. These rules apply in the case of any
issue that has actually been decided, whether expressly or by

necessary inplication. See Stanley, 54 F.3d at 107; Bolden v.

SEPTA, 21 F.3d 29, 31 (3d Gr. 1994). As long as the court or
courts have mani fested a deci sion on an i ssue, absent extraordi nary
circunstances the matter nmay be reviewed only upon appeal to a
superior appellate court. See id.

In this case, Defendant essentially asks this Court to find,
as a matter of law, that no contract existed on My 4 and,
therefore, grant judgnment in their favor because Plaintiff nade no

ot her breach of oral contract clains. The Court already granted

-11-



thisrelief whenit ruled in Defendant’s favor on the first summary
judgment notion. The Third Crcuit reversed this Court’s decision
and found that:

The district court erred, however, in
concluding that there existed no disputes of
fact concerning whether a subsequent Iletter
between parties constituted part of a binding
contract. Cornelius sent the letter in question
to Robert Billet on July 21, 1994. See
Appel lant’ s App. at 90-92. This letter, and the
ci rcunstances surrounding it, indicate that the
letter is a proposal by which Cornelius offered
a set of ternms to RBP . . . .

The critical question is thus whether RBP
ever accepted the proposed terns contained in
Cornelius’ July 21 letter. We approach this
guestion by aski ng whet her t he events
surrounding the July 21 proposal constitute
acceptance by RBP of the material ternms of an
agr eement .

Robert Billet Pronotions, No. 96-cv-1435, at 6. As this excerpt of

the opinion reveals, while the Third Grcuit agreed that the May 4
agreenent was too indefinite, it also concluded that circunstances
may have existed surrounding the July 21, 1994 letter that
constituted a binding oral contract. Thus, under the mandate rul e,

this Court mnust make the necessary assunption that the Third

Circuit also concluded that Plaintiff’s Count | stated a claimfor

breach of contract other than the May 4 agreenent. See Stanley, 54

F.3d at 107. Therefore, the Court denies Defendant’s notion for

judgnment as a matter of |aw

-12-



B. New Trial
1. Standard

Federal Rule of G vil Procedure 59(a) governs a notion for a
new trial. A court nmay grant a new trial “to all or any of the
parties and on all or part of the issues (1) in an action in which
there has been a trial by jury, for any of the reasons for which
new trials have heretofore been granted in actions at law in the
courts of the United States . . . .” Fed. R Cv. P. 59(a). A
court may grant a new trial on the grounds of: (1) inproper
adm ssion or exclusion of evidence; (2) inproper instructions to
the jury; (3) m sconduct of counsel; (4) newy di scovered evi dence;
or (5 a finding that the jury’'s verdict is against the weight of

the evidence. See Giffiths v. G gna Corp., 857 F. Supp. 399, 410-

11 (E.D. Pa. 1994), aff’'d, 60 F.3d 814 (3d Cr. 1995) (unpublished
tabl e decision). A newtrial may be granted even when judgnent as

a matter of law is inappropriate. See \Wagner v. Fair Acres

Ceriatric Gr., 49 F. 3d 1002, 1017 (3d Gr. 1995). The decisionto

grant or deny a newtrial under Rule 59(a) rests alnost entirely in

the sound discretion of the trial court. See Shanno v. Magee

| ndus. Enters., 856 F.2d 562, 567 (3d Cr. 1988).

The Court’s inquiry in evaluating a notion for a newtrial on
the basis of trial error is twofold. First, the Court nmnust
deternm ne whether an error was made in the course of the trial.

See Bhaya v. Westinghouse Elec. Corp., 709 F. Supp. 600, 601 (E.D.

-13-



Pa. 1989) (quoting Fed. R Cv. P. 61), aff’'d, 922 F.2d 184 (3d

Cr. 1990), and cert. denied, 501 U S. 1217 (1991). Second, the

Court nust determ ne “whether that error was so prejudicial that
refusal to grant a new trial would be ‘inconsistent wth

substantial justice.”” 1d.

2. Failure to Exclude Testinony of Plaintiff’'s Danages Expert

Def endant noves for a newtrial alleging that this Court made
two errors with respect to admtting Plaintiff's damage expert
testinmony. First, Defendant contends that this Court should have
excluded the testinony because Plaintiff’'s expert, Charles S
Lunden (“Lunden”), relied on a treatise not disclosed in his
report. Second, Defendant suggests that this Court erred in
refusing to exclude Plaintiff’s expert testinony on consequenti al
damages because the expert had no independent basis for his
cal cul ation of consequential danmages other than his discussions

with the Plaintiff.

a. Failure to Include Rule 26(a) Report

Def endant argues this Court erred in admtting Plaintiff’'s
expert testinony because the expert relied on an undi scl osed source
in determning that Cornelius would have renewed the agreenent for
a second term The Court held a Daubert hearing to determ ne the

adm ssibility of the offered testinony, during which Lunden

represented that the text Dunn on Damages all ows a danage assessor

-14-



to make this assunption under the financial circunstances present
inthis case. As an expert, Lunden is entitled to rely on the Dunn
treatise, if reasonably relied upon by experts in his field in the
ordinary course of business. See Fed. R Evid. 703. The Court,
therefore, deferred to Lunden on this point and permtted the
testinony. Defendant objects, however, on the grounds that Lunden

di d not disclose Dunn on Danages in his report as a basis for his

opinion as required on Federal Rule of Cvil Procedure 26(a) and
Rul e 703 of the Federal Rules of Evidence.
Federal Rule of G vil Procedure 26(a)(2)(B) states:

Except as otherwi se stipulated or directed by
the court, this disclosure shall, with respect
to a wtness who is retained or specially
enpl oyed to provide expert testinony in the case
or whose duties as an enployee of the party
regularly involve giving expert testinony, be
acconpanied by a witten report prepared and
signed by the witness. The report shall contain
a conplete statenent of all opinions to be
expressed and the basis and reasons therefor;
the data or other information considered by the
witness in formng the opinions; any exhibits
to be used as a summary of or support for the
opi ni ons; the qualifications of the w tness,
including a list of all publications authored by
the witness within the preceding ten years; the
conpensation to be paid for the study and
testinmony; and a listing of any other cases in
whi ch the witness has testified as an expert at
trial or by deposition within the preceding four
years.

Fed. R GCv. P. 26(a)(2)(B). Rul e 703 of the Federal Rules of

Evi dence provides, inter alia, that: “The facts or data in the

particul ar case upon which an expert bases an opinion or inference

-15-



may be those perceived by or made known to the expert at or before
the hearing.” Fed. R Evid. 703.

The autonmatic di sclosure provisions governed by Federal Rule
of Civil Procedure 26 require the disclosure of expert reports.
The pur pose behind “requiring expert reports is ‘the elimnation of
unfair surprise to the opposing party and the conservation of

r esour ces. Reed v. Binder, 165 F.R D. 424, 429 (D.N.J. 1996)

(quoting Sylla-Sawdon v. Uniroyal Goodrich Tire Co., 47 F.3d 277,

284 (8th Cr.), cert. denied, 516 U S. 822 (1995)). Federal Rule

of Gvil Procedure 37(c)(1) controls where a party fails to conply
with Rule 26(a) or 26(e)(1). It states:

A party that without substantial justification
fails to disclose information required by Rule
26(a) or 26(e)(1) shall not, wunless such
failure is harmless, be permtted to use as
evidence at trial . . . any wtness or
i nformation not disclosed. In addition to or
inlieu of this sanction, the court, on notion
and after affording an opportunity to be
heard, may i npose ot her appropriate sanctions.

Fed. R Cv. P. 37(c)(1).

“*The exclusion of critical evidence is an extrene sancti on,
not normally inposed absent a showing of wllful deception or
flagrant disregard of a court order by the proponent of the

evi dence. In re Paoli R R Yard PCB Litig., 35 F.3d 717, 791-92

(3d Gir. 1994), cert. denied, 513 U S. 1190 (1995) (quoting Meyers

v. Pennypack Whods Hone Ownership Ass’'n, 559 F.2d 894, 905 (3d Gir.

1977), overrul ed on other grounds, Goodnan v. Lukens Steel Co., 777

-16-



F.2d 113 (3d Gr. 1985), aff’d, 482 US. 656 (1987));: see also

Newman v. GHS Osteopathic, Inc., 60 F.3d 153, 156 (3d Cr. 1995).

When determ ning whether to exclude expert testinony under Rule
37(c), a court nust consider:

(1) the prejudice or surprise in fact of the
party against whom the excluded w tnesses
woul d have testified, (2) the ability of that
party to cure the prejudice, (3) the extent to
which waiver of the rule against calling
unlisted witnesses would disrupt the orderly
and efficient trial of the case or other cases
of the court, and (4) the bad faith or
Wllfulness in failing to conply with the
district court’s order.

Meyers, 559 F.2d at 904-905. Moreover, “[t]he inportance of the

excluded testinony is an inportant final consideration.” G bsonv.

National R R Passenger Corp., 176 F.R D. 190, 192 (E.D. Pa. 1997)

(citing Meyers, 559 F.2d at 905); see also Tunis Bros. Co., Inc. v.

Ford Mbtor Co., 124 F.R D. 95, 97-98 (E.D. Pa. 1989) (discussing

37(c) considerations).

In the instant action, these considerations wei gh agai nst the
Def endant’ s argunent that the Court erred by allowing Plaintiff to
present Lunden’s expert testinony. First, the prejudice to the
Defendant, if any, is mnimal. As the Plaintiff correctly notes,
Def endant was put on notice of the reliance on this treatise when
this Court held a Daubert hearing on the second day of trial. M.
Lunden testified on the third and fourth day of trial. Thus, there

was sufficient time to consult Dunn on Danmages and proceed with

effective cross exam nati on. Moreover, in its notion, Cornelius
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did not state that it was prejudiced in any manner by this error.
This Court finds that the Defendant was not unduly prejudiced or
unfairly surprised by the error in Plaintiff’s expert report.
Second, this Court finds that the Plaintiff did not act
Willfully or in bad faith. Al t hough the Plaintiff admts the
error, the m stake appeared i nadvertent. 1In the copy of the expert

report that Lunden had during the Daubert hearing, Dunn on Danages

was |isted as a source relied on. For whatever reason, this Court
and the Defendant had copies of the expert report w thout such a
ref erence. This Court cannot conclude that this mstake was
intentional or made in bad faith nor has the Defendant alleged it
as such.

Finally, Plaintiff’s expert testinony was clearly essential to
the success of his case. The Plaintiff sought to recover damages
arising fromthe all eged breach, and w t hout the proposed evi dence,
the Plaintiff would have suffered significant problens advancing
this evidence to the jury. Accordingly, the Defendant’s notion for

a newtrial is denied on this ground.

b. Consequential Damage Testinobny Too Specul ative

Def endant next asserts that permtting Lundento testify as to
consequenti al damages was error and warrants a new trial because
Lunden’ s opi ni on was too specul ative. Cornelius argues that nost,
if not all, of Lunden s testinony was based on conversations with

the Plaintiff. This Court, in response to Defendant’s notion in

-18-



l[imne to exclude Lunden’s testinmony on simlar grounds, held:

The fourth, and last, significant flaw in
Lunden’s proffered testinmony lies in his
conput ati on of consequential damages. Although
Lunden consul ted a nunber of industry sources to
arrive at the potential mar ket for the
Plaintiff’s pronotion and vending services, he
ultimately relies on discussions he had wth
Robert Billet. Al t hough the Defendants argue
that Lunden’s assunptions in reaching these
figures are al so specul ative, and that Lunden is
merely “parroting the Plaintiff’s clained
damages,” (Def.’s Supp. Mem of Law at 2), the
Court finds that they are sufficiently straight-
forward that the proper renmedy is in cross-
exam nation rather than exclusion. See D az v.
Del chanps, Inc., 1998 W 57068, *3 (E. D.La.
February 9, 1998); Boyar, 954 F. Supp. at 9.

Accordi ngly, Lunden’ s t esti nony as to
consequential danmages wll be admtted.
Robert Billet Pronotions, Inc. v. IM Cornelius, 1Inc., No.

Cl V. A 95-1376, 1998 W. 151806, at *5 (E.D. Pa. Apr. 1, 1998). In
the present notion, Defendant again objects to Lunden’s testinony
as inpermssible under the Rules of Evidence because Lunden was
only acting as a “nout hpiece” for the Plaintiff.
Federal Rule of Evidence 702 governs the adm ssion of expert

testinony in federal court. Rule 702 provides:

I f scientific, technical, or other specialized

know edge will assist the trier of fact to

under stand the evidence or to determ ne a fact

in issue, a witness qualified as an expert by

know edge, skill, experience, training, or

education, may testify thereto in the form of

an opinion or otherw se.
Fed. R Evid. 702. The Rule has three major requirenents: (1) the

proffered witness nust be a qualified expert; (2) the expert nmnust
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testify about matters requiring scientific, technical, or
speci ali zed know edge; and (3) the expert’s testinony nust “fit”

the facts of the case. See Kannankeril v. Termnix Int’'l, Inc.,

128 F. 3d 802, 806 (3d Cir. 1997) (citing Paoli, 35 F.3d at 741-42);

see also Daubert v. Merrell Dow Pharns., Inc., 509 U S. 579, 592

(1993) (finding that a Rule 702 determnation is a prelimnary
question of law for the Court, under Federal Rule of Evidence
104(a)) .

Under the Suprene Court’s Daubert decision, the Court assunes
a “gat ekeepi ng” function to protect agai nst the adm ssion of expert
testinony that is unreliable or unhelpful to the trier of fact.

See id. at 592-95; United States v. Vel asquez, 64 F. 3d 844, 850 (3d

Cr. 1995). “This entails a prelimnary assessnent of whether the
reasoni ng or net hodol ogy underlying the testinony is scientifically
val id and of whether that reasoni ng or nethodol ogy properly can be
applied to the facts in issue.” Daubert, 509 U S. at 592-93.
Al t hough the Suprene Court first announced this approach in the
context of scientific testinony, federal courts subsequently have
extended it-- albeit in anore generalized form- to the evaluation

of “technical” forns of expert know edge. See, e.qg., Tyus v. Urban

Search Managenent, 102 F. 3d 256, 263 (7th Cr.) (applying Daubert

to social science testinony), cert. denied, 117 S. C. 2409 (1997);

Vel asquez, 64 F.3d at 850 (appl yi ng Daubert to handwiting expert);

Stecyk v. Bell Helicopter Textron, Inc., 1998 W. 42302, *1-2 (E. D
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Pa. January 5, 1998) (applying Daubert to engineering expert

testinmony); Lithuanian Commerce Corp. v. Sara Lee Hosiery, 1997 W

75706, at *5 (D.N. J. Dec. 4, 1997) (applying Daubert to accountant
of fered as damages expert). Accordingly, the Court applied Daubert
in evaluating the adm ssibility of Lunden’s danmges testinony.?2
Rul e 702 has three requirenents. The Rule first requires that
the expert be qualified to testify. See Paoli, 35 F.3d at 741
Rule 702 also requires that the testinmony nust “fit” under the

facts of the case. See Vel asquez, 64 F.3d at 850. In its notion

for anewtrial, the Defendant does not assign error to the Court’s
determ nation of these requirenents. Rather, Defendant argues that
this Court commtted error with respect to Rule 702's third
requirenent that the expert testinony be reliable. See

Kannankeril, 128 F.3d at 806. “Daubert explains that the | anguage

of Rule 702 requiring the expert totestify to scientific know edge

means that the expert’s opinion nust be based on the ‘nethods and
procedures of science’ rather than on ‘subjective belief or
unsupported specul ation’; the expert nust have ‘good grounds’ for
his or her belief.” Paoli, 35 F.3d at 742 (enphasis in original).
In the context of scientific testinony, a court nust consider the
scientific validity of the nmethod in dispute, with reference to the

factors announced in Daubert, 509 U S. at 593-95, and in United

2 Al t hough an accountant’s danmages testinony is perhaps even | ess
“scientific” than an engineer’s or handwiting analyst’s, the Court felt
obliged to enploy the Daubert approach in “an exercise of caution.”

Vel asquez, 64 F.3d at 850.
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States v. Downing, 753 F.2d 1224, 1238-39 (3d Cir. 1985). See

Paoli, 35 F.3d at 742. These factors include:

(1) whether a nmethod consists of a testable
hypot hesis; (2) whether the nethod has been
subject to peer review, (3) the known or
potential rate of error; (4) the existence and
mai nt enance of standards controlling the
t echni ques’ s operation; (5) whether the nethod
is generally accepted; (6) the relationship of
the technique to nethods which have been
est abl i shed to be reliable; (7) t he
qual i fications of t he expert W t ness
testifying based on the nethodol ogy; and (8)
t he non-judicial uses to which the nmethod has
been put.

Kannankeril, 128 F.3d at 807 n. 6.

O course, these factors were designed to test thereliability

of scientific nethods of proof. 1In the context of nore technical

testinony, like the validity of an accountant’s assessnent of
contractual damages, the Daubert approach nust be applied in a nore

general manner. See Tyus, 102 F.3d at 263. See generally 29

Charles A Wight & Victor J. Gold, Federal Practice and Procedure:

Evi dence 8§ 6266 nn. 62-63 (1997) (noting areas in which courts have
extended and refused to extend the Daubert analysis). Therefore,
the Court must consider the above factors-- to the extent they are
applicable-- in an effort to determ ne whether Lunden’s opinion is

based on “good grounds,” with an enphasis on the process enpl oyed

rat her than the concl usi ons reached.® See Kannankeril, 128 F. 3d at

® However, the Court nust not be overly concerned with reliability where
expert testinony will truly help a jury. “[Tlhe reliability requirenment nust
not be used as a tool by which the court excludes all questionably reliable
evidence. The ultimate touchstone [of admi ssibility] is helpfulness to the
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806; Paoli, 35 F.3d at 742.

Def endant argues that Lunden’ s testinony was unreliable as it
related to consequential damages because he had no basis for his
opi ni ons other than his discussions with M. Billet. Thus, under
Rule 702’ s reliability prong, the Court nmust inquire into Lunden’s
nmet hodol ogy. Lunden testified that, in preparing his danages
report, he interviewed M. Billet, reviewed docunents produced in
the course of this |litigation, examned beverage industry

docunents, consulted the treati se Dunn on Damages, and researched

accounting rules for measuring damages to a new venture.* For

trier of fact.” Velasquez, 64 F.3d at 849-50.

“To elicit this information, the following col | oquy occurred between
the Court and Lunden at the Daubert hearing:

Q Soif it’s not in the basic agreenent and all of your
assunptions on danages you tell nme cone from your ngjor
assunption is this basic agreenent, what expertise other
than the report of sonebody el se sayi ng what they want
to do and hope to do and naybe will do in Cornelius,
what expertise independent of that did you bring to bear
to reach these conclusions, if any? |If you didn't use

t he basic agreenment and you're just reporting from one
of the litigant’s enpl oyees about what his projections
were, what did you bring to the table, as they say, in
your expertise to reach any of these projections if you
didn't use the basic agreenent? Forget what M. So and
So said. What did you do other than adopt those things
because they are favorable to your client, what did you
bring to the table, if anything?

A | would point to two things that | did. | |ooked at
the profit projections that the defendant made in terns
of trying to understand what his expectations were in
novi ng forward, how many units he expected to be sold

pursuant to the contract. Secondarily | |ooked at what
| considered to be a reasonable estimate of the market
si ze.

R at 22 (3/31/98). Based on this and other responses by Lunden, this Court
concl uded that Lunden had good grounds other than his discussions with M.
Billet to give his opinion. See Robert Billet Pronotions, 1998 W 151806, at
*3-4 (concluding that Lunden could testify as an expert).
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consequenti al damages, Lunden estimated the potential pronotions
market, and projected the nunmber and value of pronotion
opportunities |l ost as a consequence of the alleged breach. This
Court finds that Lunden applied an appropriate nethodol ogy, upon
whi ch busi nessnen and accountants would rely in the ordinary course
of their trades. Plaintiff’'s expert had sufficient evidence, or in
the words of the Third Grcuit, “good grounds” torely on this data
to draw t he concl usi on reached that RBP woul d have profited froma
contractual relationship with Cornelius. As denonstrated above,
Lunden used other neans to reach his opinion as to consequenti al
damages. Because Lunden’s assunption based on those facts is not

clearly specul ative, Cornelius’ notion nust be deni ed.

3. Failure to Instruct the Jury

a. No Contract Fornmed Until Contract Is in Witing

Def endant argues the Court erred in refusing to include the
following instruction to the jury: “If the parties contenplate
that their agreement cannot be considered conplete, and its terns
assented to before it is reduced to witing, no contract exists
until execution of the witing.” Defendant asserts that there was
testimony at trial for an inference that Cornelius would not
consider itself bound until the parties executed a witten
contract. Def endant al so states that case |aw supports such an

instruction. See Essner v. Shoenmaker, 393 Pa. 422, 425, 143 A. 2d

365, 366 (1958) (“And, if the parties thensel ves contenpl ate that
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their agreenent cannot be considered conplete, and its terns
assented to, before it is reduced to witing, no contract exists

until the execution of the witing.”); see also Schulman v. J. P

Morgan Inv. Managenent, Inc., 35 F.3d 799, 807 (3d Cr. 1994)

(“Under Pennsylvania |aw, when one party has expressed an intent
not to be bound until a witten contract is executed, the parties
are not bound until that event has occurred.”).

This Court disagrees that failure to include this instruction
was error. The evidence offered by the Def endant does not support
an inference that Cornelius did not intend to be bound until the
execution of a witten contract. Defendant points to handwitten
notes of Tengwal I, a forner enpl oyee of Cornelius, which state that
several steps needed to consummate an agreenent with RBP. See R
at 58 (4/2/98). This is insufficient evidence of an intent to be
bound by witing only. Defendant also points to the testinony of
various wtnesses that Defendant argues indicates the parties
intended to put their agreenent in witing. Nevertheless, the fact
that the parties intended to nenorialize their agreenent in witing
does not nean that the parties did not have an oral agreenent or

that they intended to be bound only by witing. See Shovel

Transfer & Storage, Inc. v. Pennsylvania Liquor Control Bd., 699

A 2d 1324, 1329 (Pa. Commw. Ct. 1997) (“In this Commonwealth it is
wel | established that ‘parties may bind thenselves contractually

prior to the execution of a witten docunment through nutual
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mani f estati ons of assent, even where a l|later formal docunent is

contenplated.’” (quoting Krause v. Great Lakes Holdings, Inc., 387

Pa. Super. 56, 63, 563 A 2d 1182, 1185 (1989)), appeal granted, ---

A2d --- (Pa. Apr. 22, 1998); Luber v. lLuber, 418 Pa. Super. 542,

548, 614 A 2d 771, 773 (1992) (“Were the parties have reached an
oral agreenent, the fact that they intend to reduce the agreenent

to witing does not prevent enforcenent of the oral agreenent.”);

Compu Forns Controls, Inc. v. Altus Goup, Inc., 393 Pa. Super

294, 305, 574 A 2d 618, 624 (1990) (“As we have recogni zed, if the
parties agree on essential ternms and intend them to be nutually
bi nding, a contract is forned even though the parties intend to
adopt a formal docunent later which wll include additional

ternms.”); see also Pennsylvania Bar Institute, Pennsylvania

Suggested Standard G vil Jury Instructions 8§ 15.01 (1991) (“If you

find that an oral contract existed int his case, it is irrelevant
that the party seeking to enforce the contract did not take steps
to obtain a witten contract, despite his or her apparent ability
and opportunity to do so0."). Therefore, this Court denies

Defendant’s notion for a newtrial on this ground.

b. Burden of Proof

Def endant next argues that this Court erred in instructingthe
jury that an oral contract nmust be proven by a preponderance of the
evidence, rather than by clear and convincing evidence. The

Pennsyl vani a Suprene Court has not deci ded which standard of proof
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applies when proving the existence of an oral contract. See

Pi ni zzotto v. Parsons Brinkerhoff Quade & Douglas, Inc., 697 F.

Supp. 886, 886 (E.D. Pa. 1988). At first glance, there appears to
be a conflict of authority on this issue in the Pennsylvania
Superior Court and federal courts sitting in Pennsylvania. Conpare

Sikora v. Tenple Univ., No. CIV.A 85-0668, at *4 (E.D. Pa. June 10,

1988); Browne v. Maxfield, 663 F. Supp. 1193, 1197 (E. D. Pa. 1987);

Geene v. Adiver Realty, Inc., 363 Pa. Super. 534, 526 A 2d 1192

(1987), with Steelwagon Mg. Co. v. Tarnmac Roofing Sys., Inc., 862

F. Supp. 1361, 1365 n.6 (E.D. Pa. 1994), aff’'d in part, vacated in

part on other grounds, 63 F.3d 1267 (3d Cr. 1995), and cert.

denied, 516 U. S. 1172 (1996); Pinizzotto, 697 F. Supp. at 886;

Robertson v. Atlantic Richfield Petroleum 371 Pa. Super. 49, 60,

537 A 2d 814, 820 (1987).

However, the body of case | awthat supports the application of
the clear and convincing standard is derived from case |aw
requiring a heightened standard in cases of (1) alleged oral
nmodi fication to witten contract, (2) oral contract to nake awl |,
and (3) clains against decedent’s estate based on oral contract.

See, e.q., Pellegrene v. Luther, 403 Pa. 212, 169 A . 2d 298, 299

(1961) (“The law is well settled that a witten agreenent can be
nodi fied by a subsequent oral agreenent provided the latter is
based upon a valid consideration and is proved by evidence which is

cl ear, precise and convincing.”); Hatbob v. Brown, 394 Pa. Super.

-27-



234, 575 A 2d 607, 612 (1990) (applying clear and precise standard
when an oral contract creating or nodifying a wll is sought to be

enforced); Krause v. Great Lakes Holdings, Inc., 387 Pa. Super. 56,

563 A 2d 1182, 1187 (1989) (applying clear and precise standard
when fraud is clained in the formation of a contract), appeal

deni ed, 524 Pa. 629, 574 A .2d 70 (1990); Mller v. Wse, 33 Pa.

Super. 589, 593 (1907) (discussing oral contract that allegedly
nodified a witten agreenent).

This Court holds that it was not error to apply the
preponderance of the evidence standard because this case invol ved
a sinple oral contract. This case did not involve a situation that
normal Iy invoked the clear and convinci ng evi dence standard under
Pennsyl vania law. Further, this Court found it significant that

t he Pennsyl vani a Suggested Standard Civil Jury Instructions state

that oral contracts are just as enforceable as witten ones.

Conpar e Pennsyl vani a Bar I nstitute, Pennsyl vani a Suggest ed St andard

Gvil Jury Instructions 8§ 15.00 (1991), wth Pennsylvania Bar

| nstitute, Pennsyl vani a Suggested Standard G vil Jury I nstructions

8§ 15.01 (1991). Indeed, even nore significant, the instructions
fail to nmention the <clear and precise standard. See id.
Therefore, this Court is satisfied that it applied the correct
standard and Defendant’s notion for a newtrial is denied on this

ground as wel | .
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4. Failure to Include Waiver Issue in Jury Interrogatory

Def endant argues that this Court erred in failing to include
a question on waiver of a party’'s contract rights in the jury
i nterrogatory. This Court cannot agree. At trial, the Court
concluded that a question on waiver was not necessary for two
reasons. First, the Court found that a jury instruction on the
wai ver issue was sufficient. The instruction read:
A party nmay waive or give up its contract
rights. A party who sanctions or fails to
protest the breach of a contract waives its
right to recover for a breach of that contract.

That party al so cannot recover damages for non-
performance or use breach as a defense in a

lawsuit on that contract. A breach of a
contract may be waived either by inplication or
by express agreenent. The party waiving a

breach nust know about the breach at the tine of
t he wai ver.

R at 161-62 (4/3/98). Second, the Court found that the questions
onthe jury interrogatory properly dealt wth the waiver issue. |If
the jury concluded by a preponderance of the evidence that RBP
wai ved its contract rights, then the jury could answer “no” to the
question “Do you find by a preponderance of the evidence that
Def endant breached that contract?” See R at 3 (4/6/98). Thus,
for these reasons, the Court finds it did not commt error in

refusing to include a waiver question on the jury interrogatory.?

® Even if the Court committed error, the Plaintiff makes a per suasi ve
argument that Defendant waived his objection to the failure to include the
wai ver of contract rights question on the jury interrogatory. Were a
defendant fails to object to the formand | anguage of special verdict forns or
to the jury charges, before closing argunents or at the cl ose of charging
before the jury retires to deliberations, and the form had been subnmitted to
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5. Renewal Period as Danmges

Def endant next chal | enges the award of direct damages argui ng
that there was no evidence that Cornelius would have exercised the
option in the July 21, 1994 letter.® The July 21, 1994 letter
provided for an initial 15 nonth, 1,250 tanks conmtnent by
Cornelius. Additionally, the letter provided Cornelius with an
additional 12 nonth, 2,500 tank option that coul d be exercised at
Cornelius’ discretion. Because this option was at their sole

di scretion, Defendant argues these damages shoul d not be

counsel, objections are waived. See Fed. R Cv. P. 51 (“No party nmay assign
as error the giving or the failure to give an instruction unless that party
objects thereto before the jury retires to consider its verdict, stating
distinctly the nmatter objected to and the grounds of the objection.”); see
also Tose v. First Pa. Bank, N. A, 648 F.2d 879, 900 (3d Cir. 1981); Hoffman
v. Sterling Drug, Inc., 485 F.2d 132, 138-39 (3d Gr. 1973); Callwood v.

Cal lwood, 233 F.2d 784, 788 (3d Cir. 1956). Thus, any argunments not raised
prior to the tine that the jury retires are waived. However, the Third
Circuit recognizes a judicially created exception to Rule 51, known as the
“plain error” doctrine. See Beardshall v. Mnuteman Press Int'l Inc., 664
F.2d 23, 27 (3d Gr. 1981). This doctrine permts a court to review
instructions to which no tinmely objection was rai sed where the error is
“fundanental and highly prejudicial” and the failure to consider the error
would result in a “nmiscarriage of justice.” 1d. The error nmust be so
outrageous as to affect the fairness, integrity or public reputation of
judicial proceedings. See Wight v. Farnmers Co-O of Ark. & &la., 620 F.2d
694 (8th Cir. 1980).

In this case, an examination of the record reveals that the Defendant
failed to object to the jury interrogatory before the verdict formwas in the
hands of the jury. R at 163-71 (4/3/98). It was only after the jury posed a
guestion on a separate nmatter that the Defendant raised his objection to this
Court’s failure to include its waiver question on the jury interrogatory. R
at 3 (4/6/98). Morreover, as Plaintiff notes, Defendant made no argunent that
the error is “fundanental and highly prejudicial” and the failure to consider
the error would result in a “miscarriage of justice” as set forth in the plain
error exception by the Third Crcuit. Therefore, if error was committed, the
Court is persuaded that Defendant waived any objection on this issue.

®1Inthis section of their notion, Defendant agai n argues that
consequenti al damages shoul d not have been submitted to the jury because the
expert testinony on the subject was unsupported by conpetent evidence. This
Court al ready addressed this issue above and, therefore, will not revisit it
here.
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recoverable nor submtted to the jury because they are specul ative
and uncertai n.
This Court does not agree. There was evidence sufficient for
a jury to conclude by a preponderance of the evidence that
Cornelius would have exercised its option. For instance, when
guestioned concerni ng the 1,250 tank conm tnment and the option, M.
Billet testified:
We questioned -- when we were di scussing why the
conmmtnents were 1,250 units, we expected them
to sell a lot nore. The answer was that 1,250
units was not sonething we should be really
concerned wth.
John Tengwal | infornmed us that this was a
nunber, but it was not a nunber -- 1,250 units -
- they would not be in this business if all they
were going to do was sell 1,250 units. It’s not
worth it to Cornelius to handle an item that
only sells 1,250 units, that they expected to
sell four to five thousand units.
R at 39 (3/31/98). Along the sanme lines, R chard Barkley,
President of Cornelius, stated the following in discussing the
Drink Tank agreenent with Cornelius’ parent corporation: “Thereis
sonme risk associated with taking or paying for 1250 tanks over the
next fifteen nonths . . . . The return on sales is quite high once
we achi eve the break even | evel so even though there is sone risk
in the first few nonths, over the long term it could be a very
attractive product for us.” Pl.’s Ex. 71. Finally, M. Lunden
testified as an expert that there are start up costs and sl ower
sal es associated with new ventures at the beginning of the

contract. Lunden expl ai ned, however, that towards the end of the
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contract, Cornelius could be expected to exercise the option based
upon profit projections prepared by Cornelius’ enployees. These
projection anticipated profits over the next five years under the
Drink Tank project. Pl.’s Ex. 23. As discussed previously, Lunden

supported his position based on the treatise Dunn on Danmages.

Therefore, based on this evidence, the Court cannot concl ude that

it commtted error in submtting the renewal period as danages.

6. Jury Verdict Contrary to the Wi ght of the Evidence

Finally, Cornelius asserts that it is entitled to a newtrial
because the jury’s verdict is against the weight of the evidence.
Cornelius argues the verdict is against the weight of the evidence
because there was uncontroverted evidence of waiver of any breach
of contract by the Plaintiff even if a contract was created.’ As
support for this argument, Defendant points to the tinme period
bet ween Cct ober 1994, when Madsen i nforned RBP that Cornelius woul d
not manufacture the Drink Tank, to February 1995, when RBP finally

ceased further negotiations for an alternative arrangenent between

" Defendant makes two other arguments for a new trial already addressed
by this Court. First, Defendant argues that a new trial is necessary by
reiterating the argument that Plaintiff presented no facts during the tria
t hat supported a finding of an oral contract other than the “agreenent in
principle” reached by the parties on May 4, 1994. The Defendant already nade
this same argunent in its notion for judgnent as a matter of law. \Wile this
Court recognizes that the standards for a new trial and judgnent as a natter
of law are not the same, this Court denies Defendant’s notion for a new tria
on the sane grounds as di scussed above. Second, Defendant argues that the
jury's verdict is against the weight of the evidence because Cornelius had the
sol e discretion to renew the option. This argunment was al ready discussed and
the Court finds that there is sufficient evidence to support the jury's
verdi ct.
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t he conpanies. Defendant states “[a]t no tinme during that period
did RBP withdraw fromthe negotiations or seek enforcenent of the
original contract.” Def.’s Mem of Law in Support of Mdtion for
Judg. as Matter of Law at 32. Thus, the Defendant urges this Court
to order a new trial because this evidence weighs against the
jury’s verdict.

The Court will not grant a new trial on this ground. The
Court agrees with the Defendant that one nay wai ve the breach of a

contract. See Formgli Corp. v. Fox, 348 F. Supp. 629, 646 (E.D.

Pa. 1972). In the case at bar, however, Defendant argues that
Plaintiff nust object right away to Defendant’s breach or wai ve any
right to sue. Further, Defendant argues that Plaintiff cannot
continue to negotiate an alternative proposal w thout waiving the
right to sue for breach of contract. “The | aw does not require
such an extrene attitude on the part of one who has been subjected

to a breach of contract.” WIfred Co. v. Westnorel and Metal Mqg.

Co., 200 F. Supp. 55, 58 (E.D. Pa. 1959). The fact that the
parties continued to transact small itens of business or try to
wor k out an alternative arrangenent does not constitute a wai ver of
the breach under Pennsylvania |aw. See id. Moreover, it is
apparent from the record that Plaintiff strongly objected to
Cornelius’ decision not to manufacture the Drink Tank. See R at
63 (3/31/98). Sinply because RBP did not bring suit imediately

does not nmean it chose to waive its right to sue on the breach
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Therefore, the Court nust deny Defendant’s notion for a newtrial.

C. Renmittitur

1. Standard

Under federal law, a district court nmay revi ew damages awar ds

for excessiveness. See Kazan v. Wlinski, 721 F.2d 911, 914 (3d

Cr. 1983). Properly enployed, the remttitur may “restore the

verdict to acceptable imts.” Schneffer v. Board of Ed. of Del mar

Sch. Dist., 506 F. Supp. 1300, 1308 (D. Del. 1981). Al though there
is no set standard by which to determ ne the acceptable [imt in a
gi ven case, three approaches by which courts determ ne the anobunt
of the remttitur have enmerged fromthe case law. First, a court
may “reduce the verdict to the | owest anount that coul d reasonably
be found by the jury.” 6A J. More, J. Lucas & G Gother, Jr.

Moore's Federal Practice 8 59.08[7], at 59-195 (1986).

Al ternatively, a court may “reduce the verdict only to the maxi mum
that would be wupheld by the trial court as not excessive,
apparently on the theory that the jury intended to award the
plaintiff the maxi muml| egal damages and the court shoul d not i nvade
the province of the jury except to reduce the anount of the verdict
to that point.” Id. at 59-195, 59-197. Between these two
extremes, a court may exercise its own discretion and adjust the
verdict to “a figure that the court believes a proper functioning
jury should have found.” 1d. at 59-197.

Anmotion for remttitur isleft to the discretion of the tri al
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judge, who is in the best position to evaluate the evidence
presented and determ ne whether or not the jury has cone to a

rational ly based concl usion. See Spence v. Board of Educ., 806

F.2d 1198, 1201 (3d Gr. 1986). Wwen the trial judge finds that
the jury's decision is clearly unsupported and/or excessive in
light of the evidence, and where no clear judicial error or
pernicious influence can be identified, the court should order the
plaintiff to remt a portion of the verdict in excess of the
maxi mum anount supportable by the evidence or, if remttitur is
refused, to subnmit to a new trial. See id. at 1201; Kazan V.
Wlinski, 721 F.2d 911, 914 (3d Cr. 1983). The jury’'s verdict
must be so large as to “shock the conscience” of the court. See

id.; see also Dunn v. Hovic, 1 F.3d 1371, 1381 (3d Cir.), nodified,

13 F.3d 58 (3d Cir.), and cert. denied, 510 U S. 1031 (1993).

2. Reduction of Direct Danmmges

Def endant argues that, if the Court does not grant judgnent as
a matter of lawor anewtrial, this Court should remt Plaintiff’s
direct damages to reflect that the alleged basic agreenent
comm tted Defendant for only one year. Thus, based on Defendant’s
previ ous argunent that it had conpl ete discretion in exercisingthe
option for another 2,500 tanks, Defendant asks this Court to reduce
t he damages to $254. 687. 50.

The Court deni es Defendant’s request to reduce direct damages

because it finds Defendant’s figure of $254.687.50 as Plaintiff’s
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direct danages to be low for two reasons. First, Defendant failed
to include the 2,500 tanks under the option. While this option was
to be exercised at Cornelius’ discretion, this Court already
concluded that there was sufficient evidence for the jury to
consider it as damages. Thus, this would add 2,500 tanks at
$146. 25 per tank or $365,625.00 to Defendant’s figure. Moreover,
Def endant failed to include at | east 2,500 tank covers for the sane
reason at $9.50 per cover or $35,625.00. This Court says “at
| east” because there was testinony that each Drink Tank could
requi re several covers. See R at 155 (4/1/98). Second, Defendant
failed to include the $1,000 per day consulting fee. Def endant
objects to the jury' s consideration of these fees because the
all eged oral contract did not provide for any mninmm consulting
f ees. However, the jury heard testinmony from Lunden and Bill et
that they expected Cornelius to require 80 days of consulting from
RBP.2 See R at 154 (4/1/98). The Court concludes that the jury
coul d have properly relied on this testinony in its assessnent of
di rect damages. Therefore, a consulting fee of $1,000 per day at
80 days or $80,000.00 must be added to Defendant’s estinmate of
Plaintiff’s direct danages.

VWhen the Court adds these additional anmpbunts, it cannot

8 pef endant objects to M. Lunden’s use of 80 days because he stated in
his expert report under Rule 26 of the Federal Rules of G vil Procedure that
45 days were the expected nunber of consulting fees. This Court finds that
any prejudice that resulted was nminor and, therefore, it is proper to include
the 80 days of consulting in the assessnment of damages.
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conclude that the jury's verdict “shocks the conscience” of this
Court. See Kazan, 721 F.2d at 914 (holding that the jury’s verdict
must be so large as to “shock the consci ence” of the court). These
additional amounts plus Defendant’s calculation results in an
amount over $700,000 as Plaintiff’s direct damages. Moreover, M.
Lunden testified that Plaintiff’'s direct damages were $743, 750.
The jury verdict was $750,000 in direct danages. Therefore, the
Court concludes that the verdict is sufficiently close to both this
Court’s determ nation and Lunden’s determ nation of Plaintiff’'s
damages. Therefore, this Court denies Defendant’s request to

reduce Plaintiff’s direct damages.

3. Reduction of Consequential Danmages

Def endant also argues that this Court should elimnate
Plaintiff’s consequential damges because the damages are
unsupported by the evidence. Damages in a breach of contract
action are designed to place the injured party in the position it

woul d have been had the contract been perfornmed. See WIliam B.

Tanner Co. v. WQOO, lInc., 528 F.2d 262, 271-72 (3d Cr. 1975). To

recover consequential damages, plaintiff nust show specifically
that defendant had reason to know of the special circunstances
causing the loss and that the injury was foreseeable. See

McDernott v. Party Gty Corp., 11 F. Supp.2d 612, 624 (E.D. Pa

1998) (“It is well-settled that to recover consequential damages,

plaintiff nust show specifically that defendant had reason to know

-37-



of the special circunstances causing the loss and that the injury

was foreseeable.”); see also Hadley v. Baxendale, 9 Ex. 341, 156

Eng. Rep. 145 (1854). Foreseeability is to be determ ned fromthe

point in time when the contract was fornmed. See Hazl eton Area Sch.

Dist. v. Bosak, 671 A 2d 277, 282 (Pa. Commw. Ct. 1996).

Def endant argues there was no such foreseeability in this

case. Defendant also cites to M nasian v. Standard Chartered Bank,

109 F.3d 1212, 1216 (7th Gr. 1997), where the Seventh Circuit
found that an expert did not gather any data on the subject, survey
the published literature or do any of the other things that a
genui ne expert does before formng an opinion. See id. Defendant
equates the M. Lunden’s efforts in this case to that of the expert
in Mnasian and urges this Court to throw out the jury's award of
consequential danages. Def endant does not, however, challenge
Lunden’s cal culation of damages, but rather +the inferences
underlying Lunden’s cal cul ati on of consequential danages.

This Court already found M. Lunden’s testinony reliable and
not based solely on conversations with M. Billet. Rat her, the
Court concluded that Lunden also relied on the followng: (1) the
interviewed of M. Billet; (2) docunents produced in the course of
this litigation; (3) beverage industry docunents; (4) the treatise

Dunn on Dameges; (5) accounting rules for measuring danmages to a

new venture. Lunden then estinmated the potential pronotions market

and projected the nunber and val ue of pronotion opportunities |ost
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as a consequence of the alleged breach. Moreover, while this Court
recogni zes that sone of Lunden’s assunptions may have conme fromM.
Billet (including profit margin of 40% and $10, 000 average cost of
event), this Court found that nmany of Defendant’s argunent went to
weight and not admissibility. Therefore, in its ruling on
Defendant’s notion to preclude Lunden’s testinony, the Court

concluded that <c¢cross examnation was a better nethod for

chal l enging the basis of Lunden’s calculation. See, e.qg., D az,
1998 WL 57068, at *3 (“This opinion is pure speculation unless
there is sone evidence to support it, and thus until evidence is
adduced indicating that Diaz, a 20 year old paraplegic with brain
damage, is likely to be able physically and nentally to performhis
prior work, or work earning him the sane salary, it is wthout
foundati on. However, such is the fodder for cross-exam nation, and
thus the objection goes to weight, rather than admssibility.”);
Boyar, 954 F. Supp. at 9 (noting that cross exam nation rather than
exclusion is proper renedy where challenge is to expert’s
i nferences and assunptions, and not to the factual basis of
expert’s cal culation of damages). Indeed, if M. Lunden had not
gat hered any data, surveyed any literature or do any of the things
that experts usually do in formng opinions as the expert in
M nasi an, this Court woul d have never allowed M. Lunden to testify
in the first place. On the contrary, however, the Court found

after a Daubert hearing that M. Lunden did have a reasonabl e basi s
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for his opinion. Thus, the Court rejects Defendant’s conparison to
M nasian and finds Lunden’s expert testinony reliable.

Turning to the cal cul ation of the consequential damages then,
Plaintiff only all eged one type of damage-- |ost revenue fromthe
opportunities of manufacturing and distributing the Drink Tank
t hrough Cornel i us. According to Lunden’s report and testinony,
there are 3,000 nmjor Coca-Cola pronotional events per year of
whi ch RBP woul d participate in 10% or 300. Over the life of the
all eged oral contract, 2.2 years or 37 nonths, RBP m ssed out on
675 pronotional opportunities as a result of Cornelius’ breach
Lunden further stated that, at $10,000 per event, RBP |ost
$6, 750, 000 in revenue. Thus, at a 40% profit margin, RBP | ost
$2, 700,000 in profits.

Moreover, Plaintiff presented sufficient evidence for a
jury to conclude that Cornelius was aware of these |lost profits to
RBP. Plaintiff’s counsel asked M. Billet if the opportunities
were di scussed with Cornelius. M. Billet responded: “Everything
was discussed with Cornelius because it was also a benefit to
Cornelius.” R at 75 (3/30/98). Further, both Thonpson and Bill et
testified that pronotional activities and marketing opportunities
avai | abl e to both RBP and Cornelius were di scussed with Cornelius.
R at 74-75 (3/30/98), at 77-79 (4/1/98).

Usi ng Lunden’ s cal cul ati ons, Plaintiff suf fered

consequential damages of $2,700, 000. In addition, Plaintiff
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present ed evi dence that Cornelius was aware of these consequenti al
damages at the tinme of the agreenent. The jury awarded $750, 000 in
consequential damages. This award hardly “shocks the conscience”
of the Court in light of M. Lunden s cal cul ation. Ther ef or e,

Defendant’s notion to remt the damages is deni ed.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT Bl LLET PROMOTI ONS, | NC. : ClVIL ACTI ON
V. :
| M CORNELI US, | NC. NO. 95-1376
ORDER
AND NOW this 13t h day of Cct ober, 1998, upon
consideration of Defendant IM Cornelius, Inc.’s Mtion for

Judgnent as a Matter of Law, For a New Trial, and to Alter and/or
Amrend the Judgnent (Docket No. 79) and Plaintiff Robert Billet
Pronotions, Inc.’s response thereto (Docket No. 87), IT IS HEREBY

ORDERED t hat the Defendant’s Mtion i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



