IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In re DI ANE BI LI NSKI , Cvil Action No.96-4268
Debt or . Bankruptcy No. 92-13403
Chapter 13
Gawt hrop J. Cct ober 9, 1998

MEMORANDUM

The bankruptcy court held that a creditor with two confessed
j udgnment notes agai nst debtor is a secured creditor, entitled to
relief fromthe automatic stay, and who also is entitled to
exerci se his non-bankruptcy law rights. Debtor has appeal ed;
shal | affirm
Backgr ound

The relevant facts are as follows. Richard Bl ock, Esq.,
represented Di ane Bilinski, the debtor/appellant, in custody,
support, and visitation matters in Pennsylvania state court. In
exchange for his representation of her, M. Bilinski signed two
judgnment notes in M. Block’s favor. |In Novenber 1989, and again
in April 1990, M. Block confessed judgnent on the notes in state
court for $6,742.00 and $4, 845. 45 respectively.

On June 3, 1992, Ms. Bilinski filed for chapter 13

bankruptcy by voluntary petition, at which time she owned realty



| ocated in Phil adel phia with her husband as tenants by the
entireties. A divorce action her husband had previously filed
was still pending when Ms. Bilinski filed for bankruptcy.

On Cctober 5, 1992, M. Block filed an objection to Ms.
Bili nski’s bankruptcy, arguing that she was solvent. This
docunent, unacconpani ed by the required supporting papers and
devoid of any request for relief, was filed but never served. No
bankruptcy court action was thus taken with respect to this
filing.

The deadline set for filing unsecured creditor clainms was
Cct ober 20, 1992. On Novenber 2, 1992, M. Block filed a proof
of claim which was never served on Ms. Bilinski, stating an
amount of “12000 + interest” as a secured claimand an unsecured
nonpriority claimw th no anount stated. Based on M. Block’s
proof of claim the bankruptcy trustee filed a notion to dism ss
the case, concluding that the Ms. Bilinski’s original proposed
chapter 13 plan was not feasible because it called for M. Bl ock
to receive thousands of dollars | ess than the value of the
confessed judgnents. The confirmation hearing date was
accordingly postponed. M. Bilinski then filed an anended
chapter 13 plan, which nade no specific provision for any secured
claim M. Block nmight have. The trustee approved the nodified
plan and thus withdrew his notion to disnmiss. An order of

confirmation of the nodified plan was entered on Decenber 8,



1992, and distributed to all creditors, including M. Block. No
appeal fromthe confirmation order was fil ed.

Ms. Bilinski satisfied the nodified plan’s required paynents
by February 1995. On February 15, 1995, the court entered a
notice of discharge. M. Block objected to the entry of the
di scharge order, alleging that his two confessed judgnments
against Ms. Bilinski nmade hima secured creditor, with a secured

interest in her marital estate and arguing, inter alia, that, as

a creditor, he did not receive the process to which he was due.
M. Block also sought relief fromthe automatic stay.?

On Cctober 13, 1995, Bankruptcy Judge Bruce |I. Fox entered
an order which discharged Ms. Bilinski’s bankruptcy and
term nated the bankruptcy stay in favor of M. Block so that he
coul d exercise his non-bankruptcy |aw rights as a secured
creditor of Ms. Bilinski based on his confessed judgnents. In
its opinion, the bankruptcy court held that M. Bl ock had not
been deni ed due process in that his was a secured cl ai mand
“Ih]lis property rights as a secured creditor were not adversely

affected by the confirmation process.” Qpinion | at 19.2 The

! The automatic stay provision of the Bankruptcy Code
becones effective upon a debtor’s filing of a bankruptcy
petition. 11 U S.C 8§ 362(a). The stay prohibits creditors from
taki ng any actions, judicial or extra-judicial, outside of the
bankruptcy proceeding to recover anmounts owed by the debtor. 11
U S.C § 362(a).

2 The bankruptcy court also held that M. Block was not
deni ed due process in that he “clearly had notice of the debtor’s

3



court stated that “confession of judgnment notes in Pennsylvania,

if valid,

will yield a judgnent |ien upon real estate owned by

the judgnent defendant in the county of recordation

hol der of a judgnent lien is a secured creditor.” Qpin

25. The

A

ion | at

bankruptcy court accordingly reasoned that “[i]f M.

Bl ock’s secured claimwas not ‘provided for’ by the plan . . . it

survives

The

t he bankruptcy case in tact,” Opinion | at 21.°3

court concluded that, although not tinely file

d, M.

Bl ock’ s secured claimwould be unaffected by the bankruptcy

for it.

The rul e

di scharge because Ms. Bilinski’s confirmed plan did not provide
The court noted that “[s]ecured creditors have no

obligation to file a proof of claimunder Fed. R Bankr. P. 3002.
refers only to unsecured clainms.” Opinion | at 24. The

court thus concl uded that

bankruptcy filing, notice of the neeting of creditors,

the origi
debtor’s

nal confirmation neeting, and notice of the te
nodified plan.” Opinion | at 13. The court t

“IWhile the proof of claimwas filed

noti ce of
rns of the
hus

concluded that M. Block had sufficient notice of the bankruptcy
pr oceedi ngs.

3

Opi nion |

Specifically, the bankruptcy court expl ai ned:

It is discretionary with the chapter 13
debtor whether to provide for a secure claim
t hrough the provisions of her plan. The plan
itself need not provide for all allowed
secured clains. 11 U.S.C. 8§
1322( b) (perm ssive provisions of plans).

Wth certain exceptions, liens will pass
t hrough bankruptcy unaffected by any
di scharge. 11 U.S.C. 8§ 502(d)(2).

at 21.



untinely [as to an unsecured claim . . . no such tineliness
i ssue exists as to a secured claim” Opinion | at 25. The
bankruptcy court thus granted Ms. Bilinski’s chapter 13

di schar ge.

The bankruptcy court then addressed M. Bl ock’s separate
request for relief fromthe automatic stay. The bankruptcy court
found that Ms. Bilinski was estopped from asserting that her
chapter 13 bankruptcy plan had in fact provided for M. Block’s
claim thus obviating the need for relief fromthe stay. The
bankruptcy court stated that, in connection with both the
confirmati on of the plan and the di scharge of bankruptcy, Ms.
Bili nski had consistently maintained that her plan did not
provide for M. Block’s claim Under the discretion afforded a
bankruptcy court to decide whether to nodify, term nate,
condi tion, or annul a bankruptcy stay under 8 362(d) of the
Bankruptcy Code, * the bankruptcy court concluded that “[s]ince
M. Block’s secured claimis not being paid through the terns of

t he anended plan, this denonstrates ‘cause’ for relief [fromthe

automatic stay].” Opinion | at 27 (citation omtted).?®
4 “On request of a party in interest and after notice and
a hearing, the court shall grant relief fromthe stay . . . such

as termnating, annulling, nodifying, or conditioning such stay -
(1) for cause, including |lack of adequate protection of an
interest in property of such party in interest.” 11 U S. C. § 362.

> The court noted that “the entry of discharge woul d seem
to have that effect by virtue of section 362(c)(2)(C.” Opinion
| at 3. That provision pertains to term nation of the automatic
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At ny request, the bankruptcy court provided further factual
findings and conclusions of |law to explain his conclusion that
M. Block had a secured claim Al though recognizing that
“Pennsyl vania | aw does not permt a creditor of one spouse to

execute upon entireties property,” the bankruptcy court,
anal yzi ng Pennsylvani a | aw, concl uded that “a Pennsyl vani a
j udgnent creditor possesses an ‘inchoate’ |ien on the judgnent
debtor’s right of survivorship in real property which the
j udgnent debtor and the judgnent debtor’s spouse own as tenants
by the entirety.” Bankruptcy Court Qpinion Il (“Opinion I1”) at
17. The bankruptcy court further stated that “as the hol der of
an inchoate lien under state law, this creditor is a secured
creditor within the neaning of the Bankruptcy Code.” Opinion II
at 18. Thus, the court concluded that “whatever rights M. Bl ock
had as a secured creditor under Pennsylvania law . . . survived
this bankruptcy case.” Opinion Il at 20 (enphasis in original).
Standard of Revi ew

In exercising appellate review, this court nust accept the

factual findings of the bankruptcy court unless those findings

are clearly erroneous. 1n re Jersey Gty Medical Center, 817

F.2d 1055, 1059 (3rd Cr. 1987). Review of the bankruptcy
court’s legal conclusions is plenary. |d.

Di scussi on

stay upon the discharge of bankruptcy.

6



Ms. Bilinski argues that, because she owned the property in
guestion with her husband as tenants by the entireties, M. Bl ock
cannot hold a lien on the property creating a secured claim She
further contends that, as an unsecured creditor, M. Block’s
claimwas untinely and was di scharged by the bankruptcy. M.

Bili nski thus argues that the bankruptcy court should not have
granted M. Block relief fromthe automatic stay.

| turn to the precise question presented: did the bankruptcy
court err, as a matter of law, in finding that M. Block has a
secured claim in the formof an inchoate lien, on Ms. Bilinski’s
real property, held as a tenancy by the entireties, thus
entitling himto relief fromthe automatic stay? | conclude that
it did not.

It is, of course, true that entireties property in
Pennsyl vani a cannot be encunbered by a |lien of a creditor of only

one spouse. See Stop 35, Inc. v. Haines, 543 A 2d 1133, 1135

(Pa. Super. 1988). The bankruptcy court, however, did not
contradict this black-letter doctrine. |Instead, while

acknow edgi ng the existence of that hoary rule, thus nmaking M.
Block’s lien presently unenforceable, the court | ooked ahead,

hol ding that M. Block had an inchoate |ien agai nst M.
Bilinski’s right of survivorship in the property. In so holding,
t he bankruptcy judge relied heavily upon his reasoning in an

earlier, unrelated case, In re Hope, 77 B.R 470 (Bankr. E.D. Pa.




1987),
anal yzed Pennsyl vani a casel aw as
debtor is a lien on the debtor’s
by the entireties. He concl uded

present, but unenforceable, lien
survivorship in property held by

I n Napotni k v.

whi ch reached the sane concl usi on.

Equi bank & Par kval e Savi ngs Ass’n,

There, Judge Fox

to whet her a judgnent against a

interest in real property held

that a judgnent creditor holds a

agai nst one spouse’s right of

the entireties. ld. at 475.

679 F.2d

318 (3d Gir.

the Third Crcuit, in dicta,

simlarly stated that

1982)--a case heavily relied upon by Ms. Bilinski--

“a creditor of

ei ther spouse may obtain a presently unenforceable |ien upon that

spouse’ s expectancy of survivorship --

enforceabl e only when the other spouse dies.”

at 319. The Napotnik court,
law in this respect,

agai nst a debt or-spouse. ®

a lien that becones

Napot ni k, 679 F.2d

recogni zing the uncertainty of the

acknow edged that an inchoate |lien may exi st

The hol der of an inchoate lien is a secured creditor.”’” |

thus find that M.

6 The question at

Bl ock’s inchoate |ien,

resulting fromthe

i ssue in Napotnik was whet her a
creditor hol ding a judgnent agai nst

bot h spouses may | evy upon

property held as tenants by the entireties.

! Section 101(37) of the Bankruptcy Code defines “lien”

as a “charge against or interest

of a debt or performance of an obligation.”

Further, the legislative history
term*“lien .
95th Cong., 1st Sess.
2d Sess. 25 (1978), reprinted in

i ncl udes inchoate liens.”
312 (1977);

News 5787, 5810, & 6269.

in property to secure paynents
11 U.S.C. § 101(37).
of 8 101(37) nmmkes cl ear that
H R Rep. No. 95-595,
S. Rep. No. 95-989, 95th Cong.
1978 U.S. Code Cong. & Admi n.



confessed judgnents, nade hima secured creditor.® Accordingly,
because Ms. Bilinski's plan failed to address his claim M.

Bl ock’ s lien passed through bankruptcy unaffected.® As a secured
credi tor whose claimwas not provided for by Ms. Bilinski’s plan,

M. Block was entitled to relief fromthe automatic stay.°

8 Ms. Bilinski also alleges that M. Bl ock’ s confessed
judgnments “are not a judicial lien secured by real property,”
suggesting that M. Block violated various provisions of
Pennsyl vania statutory law. Bilinski Br. at 14. Nowhere,
however, does Ms. Bilinski provide support for the contention
that M. Block did not properly confess judgnment against her. In
any event, whether M. Block has conplied with state | aw
requi rements for confessing judgnent against Ms. Bilinski’'s
residential real property is a question for state court.

° Ms. Bilinski argues that 8§ 552 of the Bankruptcy Code
exenpted her entireties estate from bankruptcy. Although it is
uncl ear precisely in what way Ms. Bilinski contends this
provision applies, it appears to be a re-characterization of her
primary argument, nanmely, M. Block had no interest in the rea
estate because it was held as tenants by the entireties.

Section 552 allows for the exenption of entireties property
“to the extent such interest is immune fromprocess.” 11 U S C
8§ 522(b)(2)(B). Here, the bankruptcy court explained that the
property is not exenpt from process because M. Bl ock has an
interest in the right of survivorship, giving rise to an inchoate
l[ien. See Napotnik, 679 F.2d at 319 (stating that “‘exenpt from

process’ nean[s] ‘immune from process,’” and that this section
intended to “allow the debtor to exenpt an interest in entireties
property that could not . . . be reached by creditors.”).

10 M. Block filed a proof of claim albeit 13 days after
the deadline. M. Bilinski states that the proof of claimwas
never served and that “[bJut for the filing of the purported
secured claim BLOCK s claimwould be void under section 506(d).”
Debtor’s Br. at 16.

First, Ms. Bilinski had to have been aware of M. Bl ock’s
claim She included it in her first chapter 13 plan. The trustee
noved to dism ss on the basis of infeasibility, citing to M.
Bilinski’s treatment of M. Block’s claim M. Bilinsk
responded by nodi fying her plan. See Findings of Fact, 8,
Opinion Il at 4 (“it appears clear that debtor’s counsel was made
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Beyond that, this case no | onger presents a case or
controversy. M. Bilinski’s bankruptcy has been di scharged,
which termnated the automatic stay. 11 U S.C 8 362 (c)(2)(CO).
Since there is no longer a stay in effect, M. Block does not
need relief fromthat stay, thus permtting himto pursue, in
state court, whatever state |aw non-bankruptcy rights he may
have. To grant Ms. Bilinski’s requested relief and overturn the
bankruptcy court’s finding that M. Block was entitled to relief
fromthe automati c stay woul d acconpli sh not hing.

An order foll ows.

aware that M. Block filed a proof of claimnot |later than March
1993.7). As Judge Fox found, “the debtor has never objected to
this proof of claim” Opinion Il at 5.

Second, as to § 506(d), that Ms. Bilinski never objected to
M. Block’s claimduring the predi scharge period prevents her
fromnow disallowng or avoiding it. Further, as noted by the
bankruptcy court, whether M. Block’s claimis “allowed” under
8§ 506 is not relevant to the instant appeal of the grant of M.

Bl ock’s motion for relief fromthe stay. “The effect . . . of a
chapter 13 plan not providing for a secured claimis the same as
if the secured proof of claimwere never filed.” Opinion Il at
12.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In re DI ANE BI LI NSKI , Cvil Action No.96-4268
Plaintiff, Bankruptcy No. 92-13403
Chapter 13
ORDER
AND NOW this day of QOctober, 1998, Debtor’s Appeal is
DENI ED.
BY THE COURT:

Robert S. Gawt hrop, 111 J.



