IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROSE ST. JULI EN, :
Plaintiff, : CViL ACTI ON

V. : 97-3290
CHARLES SCHWAB & COVPANY, and

PRUDENTI AL | NVESTMENTS,
Def endant s.

VEMORANDUM

R F. KELLY, J. OCTOBER 6, 1998

Rose St. Julien ("Plaintiff") has brought this action
agai nst Charles Schwab & Conpany ("Schwab") and Prudenti al
| nvestnents ("Prudential”) to recoup | osses sustained in
connection with a fraudul ent investnment schenme perpetrated by
M chael Anthony Andrews (“Andrews”).! Presently before this
Court is Schwab’s Motion to Dismss and Motion to Stay and Conpel
Arbitration. For the reasons that follow, the Mdtion to D sm ss
Count | is granted in part and denied in part, the Mdtion to Stay
and Conpel Arbitration is granted.
| . EACTS.

In January of 1995, Plaintiff sought advice on how to
i nvest her assets. Plaintiff approached Mchelle G eene, Esquire

("Greene"), her attorney, who referred Plaintiff to Andrews.

! Plaintiff previously sued Andrews, SEI |nvestnents
(“SEI'”), and United Bank of Phil adel phia (“United Bank”)
regardi ng the sane fraudul ent schene. Plaintiff obtained
j udgnment by default against Andrews for the full amount of her
claim Al clains against SEIl were dism ssed by Menorandum and
Order dated March 24, 1998 See, St. Julien v. Andrews, No. 97-
2236, 1998 W. 134223 (E.D. Pa. 1998). Plaintiff reached a
settlenment with United Bank on the remaining clains.




Greene is also a financial planner but chose not to represent
Plaintiff in both capacities.

Upon neeting Plaintiff, Andrews represented hinself as
having an affiliation with SEI. At Andrews’ direction, Plaintiff
partially filled out paper work with the SElI |nvestnents | ogo.
Andrews never submitted these docunments to SEI. Plaintiff wote
several checks payable to "SEI." Plaintiff believed Andrews
woul d open an account for her with SEI and invest her assets in
their products. Unbeknownst to Plaintiff, Andrews proceeded to
open an account with United Bank in the name of "SElI Conpany."
Plaintiff’s checks were deposited into that account.

Andrews recommended that Plaintiff |iquidate her
exi sting brokerage accounts and turn over the proceeds to himfor
investment with SEI. Plaintiff maintained two accounts with
Schwab, a brokerage account and an | RA account. Plaintiff
bel i eved that Andrews woul d contact Schwab and, through the forns
she signed, have the noney transferred to either hinself or SEI
In reality, Andrews opened a bank account in the nanme of Andrews
Fi nancial Services, forged Plaintiff’'s signature (spelled
incorrectly as “St. Julian”) on a document entitled “Account
Aut hori zation,” and forwarded that docunment to Schwab. Pursuant
to the forged “Account Authorization,” Schwab transferred the
contents of Plaintiff’'s accounts to the Andrews Fi nanci al
Servi ces bank account.

During 1996, Andrews told Plaintiff that he woul d be

attendi ng school in London. In reality, Andrews was serving tinme



in a federal mninmumsecurity correctional facility in New
Jersey. Andrews escaped fromthat facility and has di sappeared.
The contents of the United Bank accounts have al so di sappear ed.

In January of 1997, Plaintiff discovered that she had
been defrauded by Andrews. This suit was instituted by Plaintiff
agai nst Schwab and Prudential to recover the funds stolen from
Plaintiff’s accounts. Plaintiff alleges that Schwab and
Prudential’s transfer of her funds pursuant to forged docunents
constitutes a violation of sections 15(c)(1) and 10(b) of the
Securities Exchange Act, as well as correspondi ng Rules 15(c)-(5)
and 10(b)-(5)(Counts | and Il), negligence (Counts Ill and 1V),
breach of fiduciary duty (Counts V and VI), and that Defendants
“gave substantial assistance or encouragenent to Andrews in
effecting the fraudul ent fund transfer request” (Counts VII and
VIIl). (Pl.”s Conpl. at 1Y 43-50). Schwab has filed a Mdtion to
Dismiss Count | of Plaintiff’s Conplaint and a Motion to Stay the
remai nder of Plaintiff’s Conplaint and Conpel Arbitration.
Prudenti al has answered Plaintiff’s Conpl aint.

1. STANDARD.

Under Rule 12(b)(6), the Court nust determ ne whet her
the allegations contained in the conplaint, construed in the
light nost favorable to Plaintiff, show a set of circunstances
which, if true, would entitle Plaintiff to the relief she

requests. G bbs v. Roman, 116 F.3d 83, 86 (3d Cr. 1997)(citing

Nam v. Fauver, 82 F.3d 63, 65 (3d Gr. 1996)). A conplaint wll

be dismssed only if Plaintiff could not prove any set of facts



whi ch woul d entitle her to relief. Nam, 82 F.3d at 65 (citing
Conley v. G bson, 355 U. S. 41, 45-46 (1957)).°?

I'11. DI SCUSSI ON.

A. Mbtion to Dismss.

In Count |, Plaintiff seeks to hold Schwab |iable for
vi ol ations of Sections 10(b) and 15(c) of the Securities Exchange
Act and Rules 10(b)-5 and 15(c)-5 pronul gated thereunder. 15
US C 878t, 78j(b). Schwab seeks to dismss Plaintiff’s section
10(b) clains as filed beyond the statute of limtations and
argues that no private cause of action exists under section
15(c).

1. Section 15(c) and Rule 15(c)-5.

Section 15(c) prohibits fraud and mani pul ati on by
br oker -deal ers involved in over-the-counter transactions and
transacti ons on exchanges where the broker-dealer is not a
menber. 15 U.S.C. 8§ 78t. Several Courts have held that no

private cause of action exists under section 15(c). Fulton Bank

V. MeKittrick & Briggs Sec., Inc., Nos. 88-0144, 88-0882 1990 W

126179 at *10 (E.D. Pa. August 27, 1990); Newfield v. Shearson

Lehman Bros., 699 F. Supp. 1124, 1126 (E.D. Pa. 1988); Wlck v.

Am Stock Exch., Inc., 565 F. Supp. 1051, 1059 (E.D. Pa. 1981),

aff'd on other grounds, 687 F.2d 778 (3d G r. 1982), cert.

2 In deciding the present Mtions, evidence submitted in
connection with Plaintiff’s first suit was consi dered, however,
because those materials are “public records” the Mdtion to
Dismiss will not be treated as a Motion for Sunmary Judgnent.
Gshiver v. Levin, Fishbein, Sedran & Bernman, 38 F.3d 1380, 1384
n.2 (3d Gr. 1994).




denied, 461 U S. 942 (1983). For this reason, Plaintiff’s
section 15(c) claimnmnust be dism ssed.
2. Section 10(b) and Rule 10(b)-5.
Actions brought pursuant to section 10(b) and Rul e
10(b)-5 “nust be commenced within one year after the discovery of
the facts constituting the violation and within three years after

such violation.” Lanpf, Pleva, Lipkind, Prupis & Petiqgrow v.

Gl bertson, 501 U S. 350, 364 (1991), overruled in part by

statute, 15 U.S.C. 8§ 78aa-1 (preventing retroactive application
of Lanpf). Plaintiff comenced this action on June 25, 1998.
The viol ation occurred March 25, 1996, when Schwab di spersed
Plaintiff’s funds to Andrews. Plaintiff filed this action within
three years of the alleged violation, the issue is whether
Plaintiff discovered facts constituting the violation prior to
June 25, 1997.

Schwab contends that Plaintiff was aware that her funds
were forwarded to Andrews rather than SEI on January 8, 1997,
when she called the police to report Andrews. Plaintiff contends
that she was unaware of Schwab’s role until Septenber to Decenber
1997, when, through discovery in the first action, she received
the forged “Account Authorization” form | hold that Plaintiff
had insufficient facts to discover Schwab’ s all eged viol ation of
section 10(b) or Rule 10(b)-5 prior to June 25, 1997.

Plaintiff’s January 8th, 1997 call to the police is
only one instance which denonstrates her discovery of Andrews’

fraud. Plaintiff testified that early in January 1997, she



visited United Bank and determ ned that Andrews was endorsing her
checks nmade payable to SEI. (St. Julien Dep., 12/11/97, at 117-
18). Plaintiff testified that al so on January 8, 1997 she
received a facsimle copy of a letter sent to Detective Shields,
of the Phil adel phia Police Departnment, by Derek Zeller, an
enpl oyee of SEI, which unequivocally states that SEI never had an
account in Plaintiff’s nane. (St. Julien Dep. at 81). Further,
on January 17, 1997, Plaintiff wote a letter to the Securities
Exchange Conmi ssion requesting an investigation of Andrews
because Plaintiff believed she had been defrauded. (St. Julien
Dep. at 130).

Wil e these actions conpel the conclusion that
Plaintiff knew she had been defrauded by Andrews as of January
1997, Plaintiff remai ned unaware that Schwab had transferred her
funds pursuant to a forged authorization until she received that
docunent through discovery in the prior litigation. For this
reason, Count | of Plaintiff’s Conplaint as it pertains to
section 10(b) and Rule 10(b)-(5) cannot be di sm ssed.

B. Mbtion to Stay and Conpel Arbitration.

Schwab seeks to stay this action and conpel arbitration
pursuant to the Federal Arbitration Act (“FAA"). 9 U S. C 88 3-
4. Schwab points to four docunents, signed by Plaintiff in
connection with her accounts, which contain mandatory arbitration
cl auses. Specifically, Plaintiff signed an application prior to
openi ng her brokerage account which provides:

| agree to settle by arbitration any controversy
bet ween nysel f and Schwab and/or any Schwab officers,

6



directors, enployees, or agents relating to the Account
Agreenent, ny Brokerage Account or account transaction,
or in any way arising fromny relationship with Schwab
as provided in Section 16 of the Account Agreenent.

(Def.”s Mot. to Dismss and to Stay and Conpel Arbitration Ex.
C). Section 16 of Schwab’s “Brokerage Account Agreenent” states
in relevant part:

Arbitration Agreenent: You agree to settle by
arbitration any controversy between you and us and/or
any of our officers, directors, enployees, or agents
relating to the Account Agreenent, your Brokerage
Account or account transaction, or in any way arising
fromyour relationship with us.

Such arbitration will be conducted by, and according to
the securities arbitration rules then in effect of, the
Anmerican Arbitration Association, the National

Associ ation of Securities Dealers, the New York Stock
Exchange or any other U S. -based national securities
exchange registered with the U S. Securities and
Exchange Commi ssion. Either of us may initiate
arbitration by serving or mailing a witten notice to
the other. The notice nust specify which forumwl|
hear the arbitration. This specification will be

bi ndi ng on both of us.

(Def.”s Mot. to Dismss and to Stay and Conpel Arbitration EX.
C. Plaintiff’s I RA Account application and agreenent contain
substantially simlar mandatory arbitration clauses. (Def.’s
Mot. to Dismiss and to Stay and Conpel Arbitration Ex. E, F).

“A threshold inquiry under the Federal Arbitration Act
is to determ ne, under recogni zed principles of contract |aw, the
validity of, and the parties bound by, the arbitration

agreenment.” First Liberty Inv. G oup v. N cholsberg, 145 F. 3d

647, 649 (3d Cr. 1998)(citing In re Prudential Ins. Co. of Am

Sales Practice Litig. All Agent Actions ["Prudential Agents"],

133 F.3d 225, 227 n.1 (3d Cr. 1998), petition for cert. filed,




66 U.S.L.W 3783 (U.S. May 29, 1998)(No. 97-1911). “[T]he next

step in the analysis is to identify the nature of the dispute at

i ssue and the scope of the arbitration clause.” Prudential
Agents, 133 F.3d at 230.

Plaintiff does not contest the validity of the
arbitration agreenment or that it binds her, but argues that this
matter is outside the scope of the arbitration clause for three
reasons. First, Plaintiff contends that because she used her
Schwab account to hold noney, rather than purchase securities,
the arbitration clause does not apply. Second, Plaintiff
contends that there is no “controversy” between the parties
because it is undisputed that Schwab transferred Plaintiff’s
funds pursuant to a forgery. Finally, Plaintiff contends that
she was not informed that she was giving up her right to seek
judicial redress for Schwab’'s “actionable negligence.” (Pl.’'s
Reply in Opp’'n to Def.’s Mot. to Dismss at 8).

Each of Plaintiff’s argunents nmust fail. The
arbitration agreenment clearly covers Plaintiff’s clains against
Schwab. Not hing contained in the application or agreenent for
either of Plaintiff’s Schwab accounts provi des an exception for
accounts used to hold noney rather than purchase securities.

A “controversy” does exist between the parties. This
suit was filed to resolve that “controversy”: whether or not
Schwab handled Plaintiff’s accounts in a reasonable manner. It
is immterial to the applicability of the arbitration clauses

that the facts surrounding this “controversy” are undi sputed. An



arbitration panel nust determne the legal ram fications of those
undi sputed facts pursuant to the terns of the agreenents.

Finally, Plainitff was specifically informed that she
was wai ving her right to seek judicial redress in the account
agreenents. The agreenents provide in relevant part:

(2) The parties are waiving their right to seek
renmedies in court, including the right to a jury trial.

(Def.”s Mot. to Dismiss and to Stay and Conpel Arbitration Ex. D
F). Plaintiff is bound by the ternms of her agreenent with
Schwab.

In sum Plaintiff has not convinced this Court that the
mandatory arbitration clauses are inapplicable to this matter.
Pursuant to section 3 of the FAA, this Court nust stay this
matter pending arbitration. 9 U S.C 8 3. Further, because
Plaintiff has refused to submt this matter to arbitration as is
requi red under the agreenments, Schwab is entitled to an O der
conpel ling arbitration pursuant to section 4 of the FAA. 9 U S.C
8 4. Such an Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROSE ST. JULI EN, :
Plaintiff, : CViL ACTI ON

V. : 97-3290
CHARLES SCHWAB & COVPANY, and

PRUDENTI AL | NVESTMENTS,
Def endant s.

ORDER

AND NOW this 6th day of COctober, 1998, upon
consi deration of Defendant, Charles Schwab & Conpany’ s Mdtion to
Dismiss Count | and Mdtion to Stay and Conpel Arbitration, and
Plaintiff’s Response thereto, it is hereby ORDERED that said
Motion to Dismss Count | is GRANTED in part and DENIED in part.
It is further ORDERED that Plaintiff’s Mdtion to Stay and Conpel
Arbitration is GRANTED. This matter shall be STAYED pendi ng
arbitration before the National Association of Securities

Deal er s.

BY THE COURT:

Robert F. Kelly, J.



