IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

JOSEPH JEFFERSON and
CHARLES B. SI MVONS

CIVIL ACTI ON

|
|
|
V. | NO. 97-6735
|
PRI ORI TY RECORDS; NO LIM T |
RECORDS; and JOHN DCES p/ k/a |
MASTER P, PIMP C, and |
THE SHOCKER |
|

MEMORANDUM

Br oderick, J. Sept enber 30, 1998

Plaintiffs Joseph Jefferson, a resident of New Jersey, and
Charl es Sinmmons, a resident of Pennsylvania, bring this action
against Priority Records, No Limt Records, Master P (al/k/a Percy
MIler, hereinafter "Percy Mller"), Pinp C (a/k/a Chad Butler,
hereinafter "Chad Butler"), and The Shocker (a/k/a Vyshon MIler,
hereinafter "Vyshon Mller"), alleging unfair conpetition under 8§
43(a) of the Lanham Act, as well as unfair conpetition,
conversion and negligence under Pennsylvania law. Plaintiffs
claimthat they own the copyright to and are the authors of a
song entitled "Brandy, | Really Mss You," and Plaintiffs allege
t hat Defendants copied, w thout perm ssion, Plaintiffs song
directly into a rap song entitled "I Mss M/ Homes." Def endant
Priority Record has answered Plaintiffs’ Conplaint.

Presently before the Court is a notion brought by Defendants



No Limt Records, Percy MIller, Chad Butler, and Vyshon Mller to
dismss Plaintiffs’ Conplaint for |ack of personal jurisdiction

pursuant to Fed. R Cv. P. 12(b)(2) and inproper venue pursuant
to Fed. R Cv. P. 12(b)(3). Plaintiffs filed a response to

Def endants’ notion in which they requested that Defendants’
notion be denied, or, in the alternative, that Plaintiffs be

al l oned to conduct discovery in order to establish in personam
jurisdiction over the Defendants and to establish proper venue in
the Eastern District of Pennsylvania. This Court granted
Plaintiffs’ request to conduct limted discovery into the
jurisdictional issues raised in the Defendants’ notion to dism ss
and ordered Plaintiffs to file a supplenental response to

Def endants’ notion to dism ss subsequent to that discovery.
Jurisdictional discovery having been exchanged, Plaintiffs’

suppl enental response is now before the Court, as is Defendants’
reply.

For the reasons stated bel ow, Defendants’ notion to dism ss
wll be granted as to Defendants Chad Butler and VWshon MIller in
that Plaintiff has failed to denonstrate that either of these
Def endants has sufficient contacts with the Conmonweal t h of
Pennsyl vania to allow this Court to exercise persona
jurisdiction over them Defendants’ notion to dismss will be

denied as to No Limt Records and Percy MIler



Absent a federal statute to the contrary, District Courts
are authorized to exercise personal jurisdiction over non-
residents to the extent permssible under the Iaw of the state in
which the District Court is located. Fed. R Cv. P. 4(e)(1).
See Pennzoil Products Co. v. Colelli & Assoc., Inc., 149 F.3d

197,200 (3d Cir. 1998). Because the Lanham Act does not provide
for national service of process, the Court nust |ook to the | aws
of Pennsylvania to determ ne whether it may exercise personal

jurisdiction over the non-resident defendants. Her shey Pasta

Goup v. Vitelli-Elvea Co., Inc., 921 F. Supp. 1344, 1346 (MD.

Pa. 1996). The Pennsylvania long armstatute, 41 Pa. Cons. Stat.
Ann. 8§ 5322(b), allows a court to exercise jurisdiction over non-
residents "to the fullest extent permtted by the Constitution of
the United States and nay be based on the npbst m ni num cont act
with this Comonweal th all owed under the constitution of the
United States." The reach of the Pennsylvania |ong armstatute
IS thus co-extensive with the due process clause of the federal

Constituti on. Pennzoil, 149 F.3d at 200; Dollar Savi ngs Bank v.

First Security Bank of Utah, N. A , 746 F.2d 208 (3d Cr. 1984).

This Court's inquiry into personal jurisdiction is thus an
inquiry into the constitutional propriety of the exercise of

jurisdiction. Renner v. Lanard Toys Ltd., 33 F. 3d 277,279 (3d

Gir. 1994); Max Daetwyler Corp. v. Meyer, 762 F.2d 290 (3d Gr.
1985) .

Wth respect to a foreign or out-of-state corporation, the
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Third Crcuit has enphasized that the Court's exercise of
personal jurisdiction nust adhere to the standards set forth by

the Suprene Court in International Shoe. Dollar Savings Bank v.

First Security Bank of Uah, N A , 746 F.2d 208, 211 (3d Grr.

1984). In International Shoe v. Washington, the Suprenme Court

held that a federal court nmay assert personal jurisdiction over a
foreign corporation if the corporation has such contacts with the
forumstate "as nmake it reasonable, in the context of our federa
system of governnment, to require the corporation to defend the
particular suit which is brought there.” 326 U S. 310, 317
(1945). The Suprene Court made clear that the exercise of
personal jurisdiction nust conformto "traditional notions of

fair play and substantial justice.” International Shoe, 326 U S

at 316. Thus, the Court nust undertake a two-step inquiry in the
due process analysis: (1) whether the defendant nmade
constitutionally sufficient "m nimumcontacts” with the forum
and (2) whether exercising jurisdiction over that defendant woul d
conport with "traditional notions of fair play and substanti al
justice."

In Asahi Metal Industry Co., Ltd. V. Superior Court of

California, the United States Suprene Court held that nere

awar eness on the part of a foreign defendant that its product
woul d reach the forumstate in the stream of conmmerce did not
constitute the m ninum contacts necessary to establish persona
jurisdiction. 480 U S. 102, 112, 197 S. C. 1026, 1032 (1987).

Justice O Connor reasoned that "[t] he placenent of a product into
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the stream of commerce, without nore, is not an act of the
def endant purposefully directed toward the forum State.” 1d.
However, she continued, "[a]dditional conduct of the defendant
may indicate an intent or purpose to serve the market in the
forum State, for exanple, designing the product for the market in
the forum State, advertising in the forum State, ... or marketing
t he product through a distributor who has agreed to serve as the
sales agent in the forum State." 1d.

A Court's exercise of personal jurisdiction over a non-

resi dent defendant may be either general or specific. Dol | ar

Savi ngs Bank, 746 F.2d at 211. "General jurisdiction nmay be
i nvoked when the claimdoes not "arise out of or is unrelated to

the defendant's contact with the forum"'" Carteret Savi ngs Bank

FA v. Shushan, 954 F.2d 141 (3d Cr. 1992) citing Dollar Savings
Bank, 746 F.2d at 211. To establish general jurisdiction the
def endant nust have had conti nuous and substantial contacts with
the jurisdiction. Pennzoil, 149 F.3d at 200. Specific
jurisdiction, by contrast, is "invoked when the claimis related
to or arises out of the defendant's contacts wth the forum™

Dol | ar Savi ngs Bank, 746 F.2d at 211. Under the "stream of

comrerce" theory, "specific jurisdiction is asserted over a
nonr esi dent defendant which injected its goods, albeit
indirectly, into the forumstate and either 'derived [a]
substantial benefit fromthe forumstate or had a reasonabl e
expectation' or deriving a substantial benefit fromit."

Pennzoil, 149 F.3d at 204 citing Max Daetwler, 762 F.2d at 300.
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Al t hough the plaintiff nmay be able to bring forth evidence to
support a finding of general jurisdiction as to Defendant No
Limt, it is unnecessary for the Court to make such a finding
because the Court finds that the specific jurisdiction exists as
to Defendants No Limt Records and Percy Ml er

In Hershey Pasta G oup v. Vitelli-Elvea Co., Inc., a case

br ought under the Lanham Act, the court found that defendants,
foreign pasta producers, had engaged in sufficient "additional
conduct” to "indicate an intent or purpose to serve the market in

the forumstate.” Hershey Pasta G oup, 921 F. Supp. 1344, 1348

(MD. Pa. 1996) (quoting Asahi, 480 U. S at 112, 107 S. C. At
1032). In that case, the defendants had placed their products in
a stream of commerce destined for the United States, and they
knew t hat Pennsyl vani a bakery |icenses had been obtai ned, which
the court found was evidence that defendants knew their products
were destined for Pennsylvania. 1d. at 1349. Likewise, in Felty

V. Conaway Processing, the court held that a Dutch nmanufacturer

of poultry processing equi pnment had sufficient contacts with
Pennsyl vania to support assertion of personal jurisdiction. 738
F. Supp. 917, 920 (E.D. Pa. 1990). In that case, the court found
that the Dutch manufacturer was aware that its equi pnent was
being sold for use in Pennsylvania. |In addition, a Danish
corporation which acted as the manufacturer’s worl dw de

di stributor placed advertisenents in trade publications
circulating in Pennsylvania, and the manufacturer dealt directly

with an Anerican distributor to inprove Anerican sales. 1d. 919-
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20. Gdven these facts, the court held that the manufacturer
"shoul d reasonably have expected to be haled into court in
Pennsyl vania." 1d. at 920.

A defendant's challenge to a court's personal jurisdiction
i nposes on the plaintiff the burden of comng forward with facts,
by affidavit or otherw se, establishing with reasonabl e
particularity sufficient contacts between the defendant and the

forumstate to support jurisdiction. Carteret Savings Bank v.

Shushan, 954 F.2d 141, 146 (3d Cr. 1991); Tine Share Vacation

Club v. Atlantic Resorts, Ltd., 735 F.2d 61, 63 (3d Cr. 1984);

Conpagni e Des Bauxites de Quinea v. Insurance Conpany of N.

Anerica, et al., 651 F.2d 877, 880 (3d G r. 1981).

In the instant case, the pleadings and jurisdictional
di scovery establish the following: Percy MIller, a resident of
Loui siana, is the sole owner and CEO of No Limt Records, which
is incorporated in California and has its principle place of
busi ness in Baton Rouge, Louisiana. The record “Ghetto D,” on
which the single “I Mss My Hom es” appears, was recorded for No
Limt Records by the recording artists Percy MIler, Chad Butler
and VWshon MIller. In April of 1995, Defendants Percy MIler and
No Limt Records entered into a distribution agreenent with
Defendant Priority Records to solely and exclusively distribute
all of No Limt’s records, including “Ghetto D.” This agreenent
reveals that No Limt Records and Priority Records had a cl ose

relationship through which they coordi nated the sal es,



di stribution, advertising and pronotion of No Limt’s records,

i ncluding “CGhetto D.” According to the deposition testinony of
Percy MIler, No Limt Records and Percy M Il er sent pronotiona
materi al s associated with the release of “Ghetto D' from No
Limt’s warehouse in Louisiana to Pennsylvania. Wen “CGhetto D’
was initially released, Percy M|l er spoke several tines a week
wth Priority Records regarding pronotion and sal es of the
record, and his deposition testinony nakes clear that he was
specifically involved in decisions about whether and to what
extent the record would be sold and pronoted in the Phil adel phi a
Market. Priority Records enployed a sales representative,

| ocated in Bensal em Pennsylvania, for the purposes of
distribution in Pennsylvania, and “CGhetto D' and “I Mss My

Hom es” was directly advertised in Pennsylvania and Phil adel phi a
area retail stores. Over 21,000 copies of “CGhetto D' have been
sold in the Phil adel phia area.

The distribution agreenent between No Limt Records and
Priority Records al so makes clear that No Limt Records retained
conplete control and authority regardi ng nerchandi si ng and
mar keting of its records, including “Ghetto D.” Specifically,

t he agreenent provides that all pronotional records -- free
copies sent to radio stations and other nmedia outlets in the
hopes of receiving air play and publicity -- will be nailed by

Priority Records only at No Limt’s witten request, and then to



reci pients specified by No Limt Records. According to the
deposition testinony of Percy MIller, five records and five CD s
of “Ghetto D' were sent to every record station in the state of
Pennsyl vani a.

Clearly, No Limt Records and its owner and CEO Percy Ml ler
engaged in "additional conduct," beyond nerely entering their
product into the stream of commerce, which indicates an intent or
purpose to serve the market in Pennsyl vani a. See Asahi, 480 U.S.

at 111, 107 S. C. at 1031. Under these facts, there can be no
question that Defendants No Limt Records and Percy MIIler have
purposefully avail ed thensel ves of the econom c benefits of
conducting business within the Cormmonweal th, and that they have
the requisite mninmmcontacts within the Conmonweal th to warrant
this court’s exercise of personal jurisdiction over them

Next, the Court nust consider whether the exercise of
jurisdiction over Defendants No Limt Records and Percy Ml ler
woul d of fend “traditional notions of fair play and substanti al
justice.” Asahi, 480 U S at 113, 107 S. C. at 1033 (quoting

| nt ernati onal Shoe Co. v. Washi ngton, 326 U. S. 310, 316, 66 S.

. 154, 158.) “[T]he determ nation of the reasonabl eness of the
exercise of jurisdiction in each case will depend on an

eval uati on of several factors. A court mnust consider the burden
on the defendant, the interests of the forum State, and the

plaintiff’s interest in obtaining relief.” |Id. Mor eover, as



the Court noted, "[w hen m ni mum contacts have been establi shed,
often the interests of the plaintiff and the forumin the
exercise of jurisdiction wll justify even the serious burdens
pl aced on the ... defendant."” |[d. at 114, 107 S. . at 1033.
Finally, the burden on a defendant who wi shes to show an absence
of fairness or |lack of substantial justice is heavy. “The

def endant ' nust present a conpelling case that the presence of
sone ot her considerations would render jurisdiction

unr easonabl e.' G and Entertai nnent G oup Ltd. v. Star Media

Sales, Inc., 988 F.2d 476, 483 (3d Cr. 1993)(quoting Carteret

Savi ngs Bank, 954 F.2d at 150.)

Appl ying these factors to Defendants No Limt Records and

Percy MIler, the Court finds that exercising jurisdiction over

t hese defendants conports with “traditional notions of fair play
and substantial justice.” Cearly the Plaintiffs, one of whomis
a resident of Pennsylvania, have an interest in obtaining relief
in a convenient forumof their choice. Likew se, Pennsylvania has
an interest in protecting its residents fromthe sort of conduct
which Plaintiffs allege. Most significantly, however, Defendants
No Limt Records and Percy MIler have failed to present a

conpel ling argunent, or any argunent for that matter, that this
Court’s exercise of jurisdiction would place a substantial burden
on them The Court therefore concludes that Defendants No Limt

Records and Percy MIler have not met their burden of show ng
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t hat defendi ng thensel ves in Pennsyl vania woul d be so
unreasonabl e as to deprive themof constitutional notions of fair
pl ay and substantial justice. Accordingly, because this Court
may exercise personal jurisdiction over No Limt Records and
Percy MIler, the Court will deny Defendants’ notion to dismss
pursuant to Fed. R CGv. P. 12(b)(2) as to these defendants.

As to Defendants Chad Butler and Vshon MIller, Plaintiffs
have made no col orable allegations in their conplaint that these
def endants have had any contacts wth the Commonweal t h of
Pennsyl vani a nor does Plaintiffs' supplenental response contain
any deposition or other evidence suggesting that Defendants Chad
Butl er and Wshon MIler had the necessary contacts with
Pennsyl vania or engaged in any activities in Pennsyl vani a.
Therefore, the Court finds that Plaintiffs have failed to neet
their burden establishing with reasonable particularity

sufficient contacts between the defendant and the forumstate to
support jurisdiction. Accordingly, the Court will grant the
nmotion to dismss pursuant to Fed. R Gv. P. 12(b)(2) as to
Def endants Chad Butler and VWshon MIler. Having done so, there
is no need for the Court to address the notion to dismss
pursuant to Federal Rule of Civil Procedure 12(b)(3) for inproper
venue as to Defendant Chad Butler and Vyshon Ml er.

Havi ng deni ed the notion to dism ss pursuant to Federal Rule

of Civil Procedure 12(b)(2) as to Defendants No Limt Records and
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Percy MIler, the Court nust now address the notion to dism ss
pursuant to Federal Rule of Cvil Procedure 12(b)(3) for inproper
venue. Since the Lanham Act does not contain a venue provision,
venue is determ ned according to the general venue provisions of

28 U.S.C. 8§ 1391. See Library Publications, Inc. v. Heartl and

Sanplers, Inc., 825 F. Supp. 701, 704 (E.D. Pa. 1993); Mda

Manuf acturing Co. v. Femc, Inc., 539 F. Supp. 159, 162 (E D. Pa.

1982). In this case, Plaintiffs raise clainms under both federal
and state statutes. A civil action, such as this one, where
"jurisdiction is not founded solely on diversity of citizenship"
may be brought in (1) the "district where any defendant resides,
if all defendants reside in the sane state;" (2) a district in
whi ch "a substantial part of the events or om ssions giving rise
to the claimoccurred;" or (3) a district where "any def endant
may be found, if there is no district in which the action may
ot herwi se be brought.” 28 U S.C. § 1391(b). 1In order to
determ ne venue for purposes of this case, a corporate defendant
is "deened to reside in any judicial district in whichit is
subject to personal jurisdiction at the tinme the action is
conmmenced." 28 U S.C. § 1391(c).

Based upon the evidence presented to this Court, venue is
proper in the Eastern District of Pennsylvania pursuant to 28
U S C 8 1391(b)(2). The Court has specific personal

jurisdiction over this action against No Limt Records and Percy
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M|l er because they have engaged in a course of conduct to sell,
through their distributor Priority Records, copies of the al bum
which is alleged to have caused the injury to Plaintiffs.
Because Plaintiffs clains are based upon the sale of the "CGhetto
D' al bumwhich they allege violate their copyright in the song
"Brandy | Really Mss You" and a substantial nunber of these

of fending records were sold in the Phil adel phia area, the Court
finds that a substantial part of the events giving rise to the
claimoccurred in the Eastern District of Philadel phia.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT FOR

THE EASTERN DI STRI CT OF PENNSYLVANI A

JOSEPH JEFFERSON and | CIVIL ACTI ON

CHARLES B. SI MVONS |

V. | NO. 97-6735

PRI ORI TY RECORDS; NO LIM T |
RECORDS; and JOHN DCES p/ k/ a
MASTER P, PIMP C, and |

THE SHOCKER |

ORDER

AND NOW this 30th day of Septenber, 1998; Defendants No
Limt Records, Master P (a/k/a Percy MIller, hereinafter "Percy
MIler"), Pinp C (a/k/a/l Chad Butler, hereinafter "Chad Butler"),
and The Shocker (a/k/a Vyshon MIler, hereinafter "Vyshon
MIller") having filed a notion to dismss Plaintiffs’ Conplaint
for |ack of personal jurisdiction pursuant to Fed. R CGv. P.
12(b)(2) and inproper venue pursuant to Fed. R Civ. P. 12(b)(3);

the Court having granted Plaintiffs' request to conduct limted
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di scovery on jurisdictional matters; Plaintiffs' supplenental
response and Defendants' answer thereto now being before the
Court; for the reasons stated in the Court's Menorandum of
Sept enber 30, 1998;

| T I'S ORDERED: The notion of Defendants No Limt Records and
Percy MIler to dismss Plaintiffs’ Conplaint for |ack of
personal jurisdiction pursuant to Fed. R Cv. P. 12(b)(2) is
DENI ED

The notion of Defendants Chad Butler and Vyshon Mller to
dismss Plaintiffs' Conplaint for |ack of personal jurisdiction
pursuant to Fed. R CGv. P. 12(b)(2) is GRANTED

The notion of Defendants Chad Butler and Vyshon Mller to
dismss Plaintiffs' Conplaint for inproper venue pursuant to Fed.
R CGv. P. 12(b)(3) is DI SM SSED AS MOOT;

The notion is Defendants No Limt Records and Percy Ml er
to dismss Plaintiffs' Conplaint to inproper venue pursuant to
Fed. R Giv. P. 12(b)(3) is DEN ED.

| T IS FURTHER ORDERED: Defendants No Limt Records and Percy

MIler shall file an answer to Plaintiffs' Conplaint by October

15, 1998.

RAYMOND J. BRODERI CK, J.
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