IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER T. BORN, M D. : GAVIL ACTI ON
V. :

W LLI AM | ANNACONE, M D.,

ROBERT DALSEY, MD.,

LAWRENCE DEUTSCH, M D.

JOHN CATALANO, M D., and

THE COOPER HEALTH SYSTEM

d/ b/ a COOPER HOSPI TAL/ :

UNI VERSI TY MEDI CAL CENTER : NO 97-5607

MEMORANDUM AND ORDER

HUTTON, J. Sept enber 29, 1998

Presently before the Court are the following: Mtion to
Di sm ss the Anrended Conpl ai nt pursuant to Rules 12(b) (1), 12(b)(6),
and 12(b)(7) of the Federal Rules of Cvil Procedure by Defendants
WIlliam I|annacone, Robert Dalsey, Lawence Deutsch and John
Cat al ano (Docket No. 25), Plaintiffs’ response thereto (Docket No.
29), Defendants Reply Brief (Docket No. 31), and Plaintiffs’ Sur
Reply Brief (Docket No. 32). Also before the Court is Defendant
Cooper Health System s unopposed Motionto Dismss Plaintiff Born’'s
Qui Tam d ai m (Docket No. 26). For the reasons that follow the

Def endants’ nptions are GRANTED | N PART AND DENI ED | N PART.

. BACKGROUND

The Plaintiff alleged the following facts in his conplaint.

Plaintiff Christopher T. Born charges the various Defendants with



violations of Sections 1 and 2 of the Sherman Antitrust Act, 15
US C 881 &2 (1994), the Federal Trade Conm ssion Act, 15 U. S. C
8 11 (1994), the False Clains Act, 31 U S.C § 3730 (1994), and
with nunmerous violations of New Jersey law, in connection with a
transaction in which The Cooper Health System (" Cooper”) acquired
University Othopaedic Specialists (“U0S’), and South Jersey
Medi cal Managenent Conpany (“SIMMC’) and all egedly excluded Dr.
Born from his nmedical practice.

Dr. Born is an orthopaedi c surgeon and was a one-fifth partner
in UGS, a nedical partnership. He is an adjunct professor of
ort hopaedi ¢ surgery at both the University of Pennsyl vania School
of Medi cine (" Penn”) and at Jefferson Medi cal Col | ege
(“Jefferson”™). Until the events giving rise to this action, he was
Assistant Division Head for Othopaedic Surgery at Cooper
Hospital /University Medical Center (“Hospital”), a hospital owned
and operated by Defendant Cooper. UCS was a New Jersey genera
partnership, of which Dr. Born and Defendants WIIiam | annacone,
Robert Dal sey, and Lawence Deutsch were partners,! and John
Cat al ano was an enpl oyee (“Individual Defendants”). SIMMC was a
New Jersey |imted liability conpany that UOS established to

col l ect payments fromits clients.?

lucs had a total of five partners, all orthopaedic specialists. The
fifth partner was Dr. WIliam G DelLong.

21n his Anended Compl aint, Plaintiff dropped UOS and SIMMC as
plaintiffs in this action.
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The 1ndividual Defendants are all orthopaedic surgeons and
former colleagues of Dr. Born at the Hospital. Cooper is a New
Jersey non-profit corporation. |t operates the Hospital, which is
| ocated in Canden, New Jersey. Cooper contracts with health care
providers like the UOS partnership for the supply of nedica
services in physical facilities that it owns. Until the contested
events took place, Cooper contracted wth the UOS doctors,
permtting them to use Cooper’s operating roons and other
facilities in exchange for a 20%cut of the partnership’ s receipts.

This suit follows a transaction in which a group of three UGS
partners dissolved the partnership and all owed Cooper to acquire
its assets and take over as their direct enployer. Dr. Born was
not included. According to the Amended Conplaint, Dr. Born nade
hi msel f unpopular with the Hospital in the md-1990's when he
opposed several questionable Hospital practices. One was the
Hospital’s alleged practice of requiring surgeons to refer their
patients to a Cooper physiatrist. Another was its alleged
encour agenent of doctors to sign patient charts even if only a
resident had seen the patient. Dr. Born refused to participate in
either practice, and retained a |l awer to investigate and stop the
practice of mandatory physiatrist consults. Thereafter, Dr. Born
claims that Defendant Cooper solicited and conspired wth
Def endant s | annacone, Dal sey, Deutsch, and Catal ano, in their joint

devel opnent and execution of a plan to assume control of
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Plaintiff’s practice, UOS s accounts receivable, a billing and
col l ections conpany partly owned by Dr. Born (SMVC), and to
curtail Dr. Born's orthopaedic and orthopaedic traumatol ogy
practice in the relevant market area and thereby achi eve nonopoly
power over those services.

Briefly, in the summer of 1996, Cooper began demandi ng that
the UGS partners join the Cooper Physician Association (CPA), an
entity that would own all receipts fromthe orthopaedic practice
and pay the doctors a salary fromthem This would replace the
exi sting systemin which UGS owned its own recei pts and pai d Cooper
a 20% share. The UCS partners resisted Cooper’s demands, and
appoi nted Dr. DeLong to negotiate a nore favorabl e arrangenent with
Cooper’s representative Dr. Anthony DelRossi, Chief of the
Departnent of Surgery. In a June 4, 1996 neeting, however,
Del Rossi and Dr. Albert R Tama, President of the CPA told the UGS
partners that they had no choice but to join the CPA In a July
31, 1996 letter, the UOS partners rejected Cooper’s denmands.
| nst ead, DelLong continued to work for an alternate arrangenent and
the I ndividual Defendants appeared to support his efforts.

On Septenber 26, 1996, however, w thout warning Del Rossi
termnated DeLong from his position as the Hospital’s Chief of
Ot hopaedi ¢ Surgery. At the sane tine, Doctors |annacone, Dal sey,
Deut sch, and Catal ano inforned Dr. Born that they had worked out a

secret deal with Cooper, fromwhich he was excluded. According to



the deal, UOS would dissolve and Cooper would acquire all of the
partnership’s assets without conpensating Dr. Born. In turn, they
woul d join Cooper as its direct enployees. In the fall and wi nter
of 1996, the Individual Defendants perfornmed the |egal acts
necessary to effectuate their plan. Cooper eventually offered Dr.
Born enpl oynent under allegedly simlar terns to the Individua
Def endant s.

Since the acquisition, Dr. Born conplains that the Defendants
have harnmed himin nunerous ways relevant to the present notion.
He clains that he has been a victim of antitrust violations,
tradenane i nfringenment, conmmon law torts, and breach of contract.
In Counts | through Ill, Dr. Born clains that the Defendants have
col luded to destroy his nedical practice in the rel evant geographic
market. First, he states, they have excluded himfromhis forner
position at the Hospital. Second, he states that they have cut off
his supply of patients by instructing Hospital personnel and ot her
physi ci ans who maintain privileges at the Hospital not to refer
patients to him contacting Dr. Borns outside referring
physi ci ans, and contacting fornmer patients. Third and finally, he
clains that the Defendants have instituted an arrangenent whereby
the I ndividual Defendants receive all of the Hospital’s referrals
for trauma and unassi gned energency room patients.

Dr. Born filed this action on Septenber 9, 1997. The

| ndi vi dual Defendants and Cooper filed the present notions to



di sm ss the acti on.

1. MOTION TO DI SM SS STANDARD

Federal Rule of Gvil Procedure 8(a) requires that a
plaintiff’s conplaint set forth “a short and plain statenent of the
claimshowi ng that the pleader is entitledtorelief . . . .” Fed.
R Gv. P. 8(a)(2). Accordingly, the plaintiff does not have to

set out in detail the facts upon which he bases his claim?”

Conley v. G bson, 355 U S 41, 47 (1957). In other words, the

plaintiff need only to “give the defendant fair notice of what the
plaintiff's claimis and the grounds upon which it rests.” |d.
When considering a notion to dismss a conplaint for failure
to state a clai munder Federal Rule of Cvil Procedure 12(b)(6),?3
this Court nust “accept as true the facts alleged in the conplaint
and all reasonable inferences that can be drawn from them”

Markow tz v. Northeast Land Co., 906 F.2d 100, 103 (3d G r. 1990)

(citing Ransomyv. Marrazzo, 848 F.2d 398, 401 (3d Gr. 1988)). The

Court will only dismss the conplaint if “‘it is clear that no

relief could be granted under any set of facts that coul d be proved

*Rule 12(b) (6) states as foll ows:

Every defense, in law or fact, to a claimfor relief in any pleading
. shall be asserted in the responsive pleading thereto if one is

requi red, except that the follow ng defenses nmay at the option of

t he pl eader be made by notion: . . . (6) failure to state a claim

upon which relief can be granted .

Fed. R Gv. P. 12(b)(6).



consistent with the allegations.”” H.J. Inc. v. Northwestern Bell

Tel. Co., 492 U. S. 229, 249-50 (1989) (quoting Hi shon v. King &

Spal ding, 467 U.S. 69, 73 (1984)).

1. D SCUSSI ON

A. Failure to State a CaimUnder Rule 12(b)(6)

1. Anti-Trust d ains

In Counts | and Il of the conplaint, Plaintiff alleges that
t he Defendants’ actions constitute a violation of Section 1 and 2
of the Sherman Anti-Trust Act. See 15 U S.C. 88 1-2 (1994).
Section 1 of the Sherman Act provides that, “[e]very contract,
conbination in form of trust or otherwise, or conspiracy, in
restraint of trade or commerce anong the several States, or with
foreign nations, is hereby declared to be illegal.” 1d. 8 1. To
mai ntain a cause of action under this statute, a plaintiff nust
prove:

(1) that the defendants contracted, conbined, or

conspi red anong each other; (2) that the conbination or

conspiracy produced adverse, anti-conpetitive effects

w thin rel evant products and geographi c markets; (3) that

t he objects of and the conduct pursuant to that contract

or conspiracy were illegal; and (4) that the plaintiffs

were injured as a proximate result of that conspiracy.

Tunis Bros. Co., Inc. v. Ford Motor Co., 952 F.2d 715, 722 (3d Gir.

1991) (quotations and citations omtted), cert. denied, 505 U S

1221 (1992); see also Queen City Pizza, Inc. v. Domno's Pizza,

Inc., 124 F.3d 430, 442 (3d Gr. 1997), cert. denied, 118 § C.

1385 (1998).



Section 2 of the Sherman Act states that: “[e]very person who
shal | nonopolize, or attenpt to nonopolize, or conbine or conspire
with any other person or persons, to nonopolize any part of the
trade or commerce anong the several States, or wth foreign
nations, shall be deened guilty of a felony.” 15 US.C § 2

(1994). To nmake out a private claim for nonopolization: a
plaintiff nmust allege ‘(1) the possession of nonopoly power in the
relevant market and (2) the willful acquisition or maintenance of
that power as distinguished from growh or developnent as a

consequence of a superior product, business acunen, or historical

accident.'” Schuyl kill Enerqy Resources v. PP&., 113 F. 3d 405,

412-13 (3d Gir.) (quoting Fineman v. Arnstrong World I ndus., Inc.,

980 F.2d 171, 197 (3d Gr. 1992), cert. denied, 507 U S 921

(1993)), cert. denied, 118 8§ &. 435 (1997). Moreover, to maintain

a private cause of action for damages under Section 2, a plaintiff
must allege an “antitrust injury,” defined as danages fl ow ng from

t hat whi ch nakes def endants’ acts unlawful.’” Schuyl kill Eneragy

Resources, 113 F. 3d at 413 (quoting Brunsw ck Corp. v. Puebl o Bow -

O Mat, Inc. 429 U.S. 477, 489 (1977)).

In Count 11l of Plaintiff’s conplaint, Plaintiff alleges that

Def endants viol ated Section 7 of the Cayton Act. Section 7 states

that: “no person . . . shall acquire the whole or any part of the
assets of another person . . . where the effect of such acquisition
may be substantially to |essen conpetition.” 15 U S C § 18
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(1994) .

In the instant case, Defendants argue that Plaintiff’s Count
l-111 should be dism ssed because: (1) the Plaintiff failed to
all ege sufficient relevant geographic markets in which Defendants
exercise market power and (2) Plaintiff suffered no anti-trust
injury. Defendants also argue that Plaintiff’s Count |, a claim
under Section 1 of the Sherman Act, should be dism ssed under the
doctrine of intracorporate i munity. Before addressing the nerits
of Defendants’ notion to dismss, this Court notes that in an anti -
trust case, a court mnust balance the need for I|eniency when a
plaintiff asserts such a claimagainst the harm caused by forcing
a defendant to conduct discovery to defend a neritless claim As
Judge Buckwal ter recently stated:

On one hand, we nust be wary about di sm ssing
an antitrust clai mbefore the di scovery period
has commenced, since “the proof is largely in
t he hands of the alleged conspirators.” Hosp.
Bldg. Co. v. Trustees of Rex Hosp., 425 U.S.
738, 746, 96 S.Ct. 1848, 48 L. Ed.2d 338 (1976)
(quoting Poller v. Colunbia Broad., 368 U S.
464, 473, 82 S.Ct. 486, 7 L.Ed.2d 458 (1962)).
See also Commonweal th of Pennsylvania ex rel.
Zi nmerman v. Pepsico, Inc., 836 F.2d 173, 179
(3d GCr. 1988) (“[We should be extrenely
liberal in construing antitrust conplaints.”)
(quoting Knuth v. Erie-Crawford Dairy Coop.

395 F.2d 420, 423 (3d Cr. 1968), cert.
denied, 410 U. S. 913, 93 S. . 966, 35 L. Ed. 2d
278 (1973)). On the other hand, we shoul d not
shy away from dismssing an antitrust claim
that is vague and conclusory in nature, for
al l egations of Section 1 conspiracy nust be
pled with a degree of specificity. “A general
al l egation of conspiracy w thout a statenent
of facts is an allegation of a |egal
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conclusion and insufficient of itself to
constitute a cause of action. Al though detai

i s unnecessary, the plaintiffs nust plead the
facts constituting the conspiracy, its object
and acconplishnent.” Pepsico, 836 F.2d at 182
(quoting Black & Yates v. Mahogany Ass’'n, 129
F.2d 227, 231-32 (3d Cr. 1941), cert. denied,
317 US 672, 63 S . 76, 87 L.Ed. 539
(1942)).

Rototherm Corp. v. Penn Linen & Unif. Serv.., Inc., No.CV.A 96-

6544, 1997 W 419627, at 12 (E.D. Pa. July 3, 1997).

a. Rel evant CGeogr aphi ¢ Mar ket

Def endants correctly argue that the Plaintiff nust define the
rel evant product and geographic markets in which the alleged
anti conpetitve conduct takes place in order to prove his anti-trust

clains under Counts I|-111. See United States . Mari ne

Bancocorporation, 418 U. S. 602, 618 (1974) (requiring definition of

markets in Section 7 Clayton Act clain); Pastore v. Bell Tel. Co.

of Pa., 24 F.3d 508, 512 (3d Cr. 1994) (requiring definition of

markets in Section 2 Sherman Act <clainm; Petruzzi's 1GA

Supermarkets, Inc. v. Darling-Delaware Co., 998 F. 2d 1224, 1229 (3d

Cr.) (requiring definition of markets in Section 1 Sherman Act

clainm, cert. denied, 510 U. S. 994 (1993). The rel evant geographic

market in an anti-trust case is the geographic area in which
Defendants “effectively conpete wth other businesses for

di stribution of the relevant product.” Borough of Lansdale v.

Phi | adel phia Elec. Co., 692 F.2d 307, 311 (3d Gr. 1982). The

rel evant geographic market is not defined in terns of the |ocale
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where the seller attenpts to sell its product or service, but
rather it is defined as “the area where custoners would | ook to buy

such a product or service.” See Tunis Bros. Co., 952 F.2d at 726.

This Court notes that “[c]ourts have recogni zed the existence of
mar ket inperfections unique to the health care industry: ‘the
preval ence of third-party paynent for health care costs reduces
price conpetition, and a lack of adequate information renders
consuners unable to evaluate the quality of the nedical care

provi ded by conpeting hospitals.”” Delaware Health Care, Inc. V.

MCD Hol ding Co., 893 F. Supp., 1279, 1289 (D. Del. 1995) (quoti ng

Jefferson Parish Hosp. v. Hyde, 466 U. S. 2, 27 (1984)).

In this case, the anended conplaint alleges the foll ow ng:

55. The relevant product nmarkets are the
pr of essi onal service conponents of each of three
mar kets: specialized orthopaedic procedures,
such as tunors, conplex hand surgery, conplex
knee surgery, conplex joint replacenent, conplex
spi ne surgery, and conpl ex pedi atric
ort hopaedi cs (“Specialized Othopaedi cs Product
Mar ket ”); urgent traumatol ogy, involving nuscle
flap techniques, bone transport, severe and
conpl ex mul tiple fractures, and conpl ex
pedi atric or t hopaedi c trauma (“Urgent
Traumat ol ogy Product Market”); and fast-response
or energent orthopaedic traunmatology, wth
expertise in severed linb replants, spine
fractures (wth or without spinal cord injury),
severe conplex pelvic fractures, acetabul ar
fractures, pediatric orthopaedic trauma, and
severe crush injuries with or without fractures
(“Enmergent Traunmatol ogy Product Market”). These
services are not interchangeable wth other
prof essi onal medi cal services.

Pl.’s Compl. at T 55. The anmended conplaint further alleges:
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57. The geographic market for the Specialized
Ot hopaedi cs Product Market is Canden County,

New Jersey. Wthin this geographic nmarket,
pati ents who need such services and are situated
within that geographic area will travel or wll

be transported to Cooper for professional
services associated with this product narket,
and nmanaged care plans wll contract wth
ort hopaedi c physi ci ans to provi de t hose
pr of essi onal services to persons situated within
the geographic market at the tinme they need
t hose services. However, patients wll not
travel or be transported out of this broader
region for those professional services and
managed care plans contract with the intention
t hat those services will be provided within that
region for patients situated in the region.

58. The geographic market for the Urgent and
Emergent Traunmatol ogy Product Market is both
Canden County and Phil adel phia County. Wthin
this geographic market, patients will travel or
wll be transported to one of several traum
units for services associated with these product
mar kets, and managed-care plans will contract
with pr of essi onal provi ders for such
prof essional services for patients residing in
this region. However, patients will not travel
or be transported out of this broader region for
servi ces associated with these product markets,
and managed-care plans will generally contract
outside of this region for such services for
patients situated at the tine of need within the
regi on.

Pl.”s Conpl. at 1Y 57-58. The Defendants contend that Plaintiff’s
al l egations essentially admt that “the geographic market for al

three products includes the Eastern District of Pennsylvania
[which] is fatal to his clains.” Defs.” Mem of Law in Support of
Mot. to Dismiss at 17. Thus, the Defendants argue that Counts |-
1l should be dism ssed because the breadth and inconsistency of

Plaintiff’s alleged markets is fatally insufficient. Further, the
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Def endants argue that it is “inconceivable” that the Defendants
coul d exercise market power within these all eged markets.

This Court nust disagree. By sinply alleging that the
rel evant geographi ¢ market includes Phil adel phia County, Plaintiff
did not allege the market is the Eastern District of Pennsyl vani a.
Furthernore, at this stage of the proceedings, Plaintiff has
sufficiently nmet his burden of notifying the Defendants of the
speci fic product market and rel evant geographic market alleged to
be adversely affected by Defendants’ actions.

Moreover, this Court disagrees with Defendants’ contention
that Plaintiff’s allegations are insufficient because there is no
show ng that the Defendants exert market power. As a threshold
matter, “[m arket power nmay be rel evant in sone Shernman Act section
1 clains but it is an essential factor to be considered in all

Sherman Act section 2 clains.” Brader v. Allegheny Gen. Hosp., 64

F.3d 869, 877 (3d Cir.1995). Defendants offer no case hol di ng t hat
“mar ket power” nust be specifically pled in the conplaint to
support a Section 1 claim See id. (determning that plaintiff
need not plead nmarket power for Section 1 Sherman Act claim. In
addi tion, even though market power is relevant to the sufficiency
of Plaintiff’s Section 2 Sherman Act claim this Court cannot agree

with the Defendants that “it is inconceivable that defendants have

a substantial percentage of the market for any of the defined

product markets . . . .” See Defs.’” Mem of Lawin Support of Mot.
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to Dismss at 18. Wil e discovery nay denonstrate that, as a
matter of |law, the Defendants do not possess the requisite market
power to sustain a Section 2 Sherman Act claim the Court certainly

does not possess such information at this tine. See Fineman v.

Arnmstrong World Indus., 980 F.2d 171, 201 (3d Cr. 1992) (noting

that a market share of 55% does not establish nonopoly power as a
matter of lawin the Third Crcuit).

b. Anti-trust Injury

Def endant s next argue that, because the Plaintiff received an
of fer of enploynent with the alleged anti-trust conspirators, he
failed to suffer a sufficient anti-trust injury to avoid di sm ssal
of Counts I-111. Section 4 of the Cayton Act provides for a
private cause of action for damages by “any person who shall be
injured in his business or property by reason of anythi ng forbi dden
in the anti-trust laws.” 15 U S.C. 8 15(a) (1994). |In Brunsw ck

Corp. v. Pueblo Bow -OWMat, Inc., 429 U S. 477, 489 (1977), the

Suprene Court clarified that to show an anti-trust injury, the
plaintiff nmust show. (1) harmof the type the anti-trust |aws were
designed to prevent and (2) injury to the plaintiff from the

unl awful actions of the defendant. See id.;: see also Gulfstream

[l Assoc., Inc. v. Qulfstream Aerospace Corp., 995 F.2d 425, 429

(3d Gr. 1993). I ndeed, the Defendants admit that the issue of
anti-trust injury is infrequently resolved at the notion to dism ss

stage. See Brader, 64 F.3d at 876.
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Def endants submt that the Plaintiff cannot plead an anti-
trust injury sufficient to stave off dism ssal because Cooper
offered the Plaintiff enploynent simlar, if not identical, to that
of the Individual Defendants. Thus, the Defendants state: “Were
a single physician voluntarily decides not to accept an offer of
renewed enpl oynent--no matter what events led to that decision, and
no matter what the terns of enploynent--and where the sane
physi cian continues to practice in the sane geographic market,
there sinply is no injury, either to conpetition or to the
i ndi vidual, of the kind that the antitrust laws were intended to
redress.” Defs.” Reply Br. in Support of Mot. to Dismss at 6.

This Court is unpersuaded by this argunent. Rat her, this

Court is guided by the Third Grcuit’s decision in Fuentes v. South

Hlls Cardiology, 946 F.3d 196 (3d Cr. 1991). I n Fuentes, the

Third Grcuit held that three el enents nust be alleged to sustain
a cause of action under Section 1 of the Sherman Act: (1) a
contract, conbination, or conspiracy; (2) arestraint of trade; and
(3) an effect on interstate comerce. Fuentes alleged that “the
defendants acted in concert to deny Fuentes, a provider of
cardi ol ogi cal services, access to the Pittsburgh cardiol ogical

mar ket ,” and that “by elimnating himas a conpetitor, the boycott
successfully reduced conpetition for the defendants’ cardi ol ogi cal
services.” 1d. at 202. The Third Grcuit concluded that these

al l egations were sufficient to survive a notion to dism ss as “such
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excl usion constitutes an unlawful restraint of trade.” |ld.

The Court finds that Counts I-I111 should survive Defendants’
motion to dism ss because Plaintiff alleged an injury simlar to
that in Fuentes. Here, the anended conpl aint alleges:

The Plaintiff’s injury coincides with the public

detri nent from the Def endant s’ antitrust
violations. As a direct and proxi mate result of
Def endant s’ contract, conbi nati on and

conspi racy, Defendants have acquired sufficient
mar ket power to unfairly restrain or elimnate
conpetitors and increase the cost of and/or
reduce the quality of services associated with
the Specialized Othopaedics Product Mrket in
Canden County, New Jersey, and the Urgent
Traumat ol ogy Product WMarket and, the Energent
Traumat ol ogy Product Market in the geographic
mar ket of Canden County and Phi | adel phi a County.

Pl.”s Conpl. at ¢ 61. The anmended conplaint goes on to list a
litany of injuries caused to the Plaintiff by the reduction in
conpetition allegedly caused by the Defendants. See id. at { 62

(a)-(d). This allegation satisfies +the Suprene Court’s

requi renents pronounced in Qulfstream as well as the Third
Crcuit’'s elements to survive a notion to dism ss under Fuentes.
Moreover, this Court woul d set a dangerous precedent if it were to

concl ude that any offer of enploynent-- no matter what the terns--

precludes an action under the anti-trust laws. Dr. Born alleges
that the offer he received was for less than half the anmount he
earned prior to the alleged conspiracy. |If anti-trust violators
could sinply offer enploynent to their conpetition under

unreasonabl e ternms in order to avoid liability, then the anti-trust
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laws would be rendered ineffective. Thus, this Court denies
Def endants’ notion to dism ss on this ground.

c. Intracorporate I munity

Finally, Def endant s cont end t hat t he doctrine of
intracorporate inmmunity bars Plaintiff’s claimunder Section 1 of
the Sherman Act (Count 1). “A corporation can act only throughits
agents, thus the acts of corporate directors, officers, and
enpl oyees on behalf of the corporation are the acts of the
corporation and a corporation cannot conspire wwth itself.” Tunis

Bors. Co., 763 F.2d at 1496 & n.21; see also Copperweld Corp. V.

| ndependence Tube Corp., 467 U.S. 752 771-72 (1984) (holding that

a parent conpany and its wholly owned subsidiary are not |egally
capable of conspiring with one another under Section 1 of the
Sher man Act). Therefore, to maintain a private cause of action
under Section 2, there nust be two econom c actors. See id.

At this stage, the Court cannot determ ne whether the
| ndi vi dual Defendants and Plaintiff Born were enpl oyees of Cooper,
and thus, satisfy the application of the intracorporate inmmunity
doctrine. The Individual Defendants argue that they were enpl oyed
by Cooper. Plaintiff clains that, during the tine when Defendants
allegedly commtted anti-trust violations, they were not enpl oyed
by Cooper. Furthernore, the anmended conplaint contains no
al | egati ons of enpl oynent by Cooper. Perhaps di scovery will result

in evidence that Cooper, the Individual Defendants and Born were
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one single entity, and therefore, incapable of violating the anti -
trust laws.* Neverthel ess, because this Court nmust accept the
Plaintiff’s allegations as true for the purposes of this notion,

the Court denies Defendants’ notion to dism ss on this ground.

2. False dains Act

Def endant Cooper Health System filed a Motion to Dismss in
whi ch Cooper: (1) adopts the argunents set forth in the Mdtion to
Dismss by the Individual Defendants and (2) argues that
Plaintiff’s False Cains Act and qui tamclaim(Count IV) shoul d be
dismssed. Rule 7.1(c) of the Local Rules of Civil Procedure of
the United States District Court for the Eastern District of
Pennsyl vani a states that, except for summary judgnent notions, “any
party opposing the notion shall serve a brief in opposition,
together with such answer or other response which may be
appropriate, within fourteen (14) days after service of the notion
and supporting brief. In the absence of a tinely response, the
nmotion may be granted as uncontested . . . .” E D Pa. R Cv. P
7.1(c). Because Plaintiff Born failed to make a tinely response to
this notion, the Court treats the notion (as it relates to Count
| V) as uncontested pursuant to Rule 7.1(c). Therefore, the Court

grants Def endant Cooper’s notion to dismss Count |V of Plaintiff’s

*Plaintiff also argues that an exception to the intracorporate imMmunity
may apply. Because this Court concludes that the doctrine does not bar
Plaintiff’s claimfor the purposes of this notion, the Court will not address
whet her the exception applies for now.
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conpl ai nt.

3. Trademark d ai ns

Plaintiff alleges that the Individual Defendants’ use of the
names “University Othopaedi c Surgeons” and “UOS’ constitutes an
i nfringenment of his tradenanes “Uni versity Ot hopaedi c Speci alists”
and “UGCS.” Plaintiff seeks damages from Defendants’ actions in
this regard by alleging common law and statutory tradenane
infringement (Counts V and |1X), false description (Count VI),
Unfair Conpetition (Count VII), and Trademark Dilution (Count
VIIl). Defendants argue that Counts V-1X should be di sm ssed for
two reasons. First, as to all trademark counts, Defendants contend
that Plaintiff has i nadequately plead ownershi p and/ or a protected
interest in the tradenane “UCS.” Second, as to Count VI (False
Description) and Count VII (Unfair Conpetition), Defendants argue
that “[t]o say that the continuation of the practice under an
exi sting nanme constitutes false description that the orthopaedic
services of the Individual Defendants ‘are provided by, sponsored
or authorized by, or affiliated with’ Born (Anended Conpl ai nt, 85)
is ludicrous on its face and warrants dism ssal.” Defs.’” Mem of
Law in Support of Mot. to Dismss at 29.

a. Owmnership and Protectability of Tradenmrk

A trademark may be any mark, name, synbol, device or any
conbi nati on t hereof which is adopted and used by a manufacturer or

nmerchant to identify his or her goods and distinguish them from
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t hose sold by others. See Smithkline Beecham Corp. v. Pennez

Products Co., 605 F. Supp. 746, 749 (E.D. Pa. 1985). GCenerally, a

tradenane applies to a business and its goodw I |. See Acne

Chem cal v. Dobkin, 68 F. Supp. 601, 606 (E.D. Pa. 1947). The

exi stence of a tradenanme that is valid, legally protectable and
owned by the Plaintiff is necessary to maintain a claim for
trademark i nfringenment, false description, unfair conpetition, and
trademark dilution. See 54 Pa. C.S.A 8§ 1124 (1995) (defining
statutory tort of trademark dilution as “likelihood of injury to
busi ness reputation or of dilution of distinctive quality of a mark
regi stered under this chapter, or a mark valid at common |law, or a

trade nane valid at common law'); Ford Mdtor Co. v. Sunmmt Motor

Prods., Inc., 930 F.2d 277, 291 (3d Cir.) (setting forth elenents

for a tradenane infringenent including proof that the marks are
valid and legally protectable and that the marks are owned by the

plaintiff), cert. denied, 502 U S. 939 (1991); Pennsylvania State

Univ. v. University Othopedics, Ltd., 706 A 2d 863, 868 (Pa

Super. 1998) (noting that wunfair conpetition claim enconpasses
trademark infringenent, and thus, proof that the mark is valid and
owned by plaintiff is necessary).

If a tradenane is not federally registered, the tradenane’s
val i dity depends on proof of secondary nmeani ng unl ess the tradenane

is inherently distinctive. See Ford Mdtor Co., 930 F.2d at 291.

Secondary neaning is defined as follows: where, in the public
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m nds, the primary significance of a product fixture or termis to
identify the source of the product itself. See id.

Defendants first argue that Plaintiff failed to allege
sufficient ownership or protected interest in “UOS” to nai ntain any
of his trademark cause of actions. This Court disagrees. In
Paragraph 14 of Plaintiff’s anmended conplaint, Plaintiff alleges:

“Through a predecessor partnership, Drs. Born and DeLong |icensed
to this partnership the practice nanes ‘University Othopaedic
Specialists and UCS.”” Pl.’s Conpl. at § 14. Defendants contend
that this is insufficient because “it may well be that given the
license rights previously granted, the Individual Defendants are
not infringing on the rights of the all eged owner; for exanple, the

UGS Partnership may have had the right to convey a |license to use

its nane and did so.” Defs.” Mem of Law in Support of Mt. to
Dism ss at 28. Defendants fail, however, to offer any evidence
concerning this license or the rights therein. Rat her, the

Def endants ask this Court to dismss Plaintiff’'s trademark cl ai ns
accepting their version of the facts. The Court is unwlling and
unable to do so at this stage. Plaintiff alleges ownership in the
tradenane “UQOS” and Def endants di sagree. Thus, discovery i s needed
and Defendants notion to dismss is denied on this basis.

2. Likelihood of Confusion

Def endants next argue that Count VI (False Description) and

Count VII (Unfair Conpetition) should be disn ssed because no
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possibility of confusion exists in this case as a matter of |aw
“Li kel i hood of confusion exists when the consuners view ng the mark
woul d probably assune that the product or service it represents is
associated with the source of a different product or service

identified by a simlar mark.” Dranoff-Perlstein Assocs. v. Skl ar,

967 F.2d 852, 862 (3d Gr. 1992) (internal quotations omtted).
Proof of actual confusion, though helpful, is not necessary;

li keli hood of confusion is all that need be shown. See Ford Mot or

Co., 930 F.2d at 292.

Def endant argues that there is no likelihood of consuner
confusion because: (1) four of the six doctors in the forner
practice continue in the present practice; (2) the other two
doctors, including the Plaintiff, now practice orthopedics in a
different market; (3) the nanes of the doctors in the practice are
prom nently displayed on the sign, door and letterhead of the
practice; and (4) Plaintiff was only one of six doctors who
constituted the former practice. In response, Plaintiff argues
that discovery will reveal confusion in the marketplace caused by
Def endants’ use of the tradenane “deceptively simlar to the one
used in the practice Born and DeLong spent seventeen years
developing.” Pl.’s Mem of Law in Opposition to Defs.” Mt. to
Di smss at 21.

This Court cannot say, as a matter of |aw, that confusion does

not exist. Plaintiff alleges its present and prospective custoners
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have experienced actual confusion due to Defendants’ adoption of
its nanme and mark. Plaintiff nust be given an opportunity to
docunent this confusion wth evidence gathered by discovery.
Accordingly, the Court denies the notion to dism ss on this ground.

3. Common Law Tort and Contract C ains

a. Fraud and M srepresentation

Def endants argue that Plaintiff fails to state claimfor fraud
(Count X) for two reasons. First, Defendants contend that there
was no duty to speak on the part of the Defendants, and thus, their
actions cannot constitute fraud. Second, Defendants claim that
Plaintiff suffered no injury.

To state a claimfor fraud, a plaintiff nust allege: (1) a
m srepresentation; (2) a fraudulent wutterance thereof; (3) an
intention by the maker that the recipient will thereby be induced
to act; (4) justifiable reliance by the recipient on the
m srepresentation; and (5) damage to the recipient as a proxinmte

result. See Scaife Co. v. Rockwell-Standard Corp., 285 A 2d 451,

454 (Pa. 1971), cert. denied, 407 U S. 920 (1972); Wodward v.

Dietrich, 548 A 2d 301, 307 (Pa. Super. 1988); see also Killian v.

McCull och, 850 F. Supp. 1239, 1252 & n.6 (E.D. Pa. 1994)

(di scussing damages elenent); Jewish Cr. of Suffix County V.
Whale, 86 N.J. 619, 624-25, 432 A 2d 521, 524 (1981) (listing
el enents for fraud under New Jersey law). “Silence in the face of

an obligation to disclose nmay be fraud, since the suppression of
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truth when it shoul d be disclosed is equi val ent to an expression of

a fal sehood.” Baldasarre v. Butler, 254 N. J. Super. 502, 521, 604

A .2d 112, 121 (1992), aff'd in part, rev'd in part on other

grounds, 132 N.J. 298, 625 A 2d 458 (1993).

Def endants cite Bal dasarre for the proposition that Plaintiff

does not state a claimfor fraud because “[t]o constitute fraud,
there nust be a duty to speak; nere pursuit of available rights
does not confer the requisite duty of disclosure.” Defs.” Mem of
Law in Support of Mt. to Dismss at 30. Thus, the Defendants
argue that the allegation that they net in secret with Cooper and
did not disclose this fact wth Born is insufficient because
silence is not actionable as a m srepresentation unless thereis a
duty to speak. See id. Def endants then cite nunerous cases to
support their contention that they had no duty to disclose to Born
their negotiations because partners have the right to act in their

sel f-interest. See, e.qg., Heller v. Hartz Muntain |Indus., 270

N.J. Super. 143, 152, 636 A 2d 599, 603-04 (1993) (holding that
when t he partnership dissolves, partners nay reasonably expect the
other to seek what is in their best interest, and thus, the

el ements of fiduciary obligations are not present); Fravega V.

Security S& Ass’'n, 192 N.J. Super. 213, 223, 469 A 2d 531, 536

(1983) (holding that joint venturer has no duty of good faith with
respect to transactions where the rel ati onship between parties is

by nature, adversarial).
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Not wi t hst andi ng these argunents, the Court finds that the
Plaintiff states a valid claim for fraud and m srepresentation.?
The Plaintiff alleges that: (1) Defendants m srepresented that they
were unaninous in their rejection of Cooper’s proposal; (2)
Def endant s conduct ed secret negotiations with Cooper to accept the
proposal they purported toreject; (3) Defendants “induced Dr. Born
to repeatedly support and vote for continuing negoti ati ons between
UGS and Cooper, when in fact Defendants were acting with Cooper to
steal Born’s professional service fees”; and (4) Plaintiff suffered
damages as a proximate result. See Pl.’s Conpl. 9T 94-97. Thus,
Plaintiff is not alleging that Defendants’ failure to disclose
their negotiations with Cooper was actionable as silence with a
duty to speak. Rather, Plaintiff alleges that the Individual
Def endants elected to speak, and thus, Plaintiff was entitled to

rely on the statenents nade and harned thereby. See Strawn v.

Canuso, 271 N.J. Super. 88, 105, 638 A 2d 141, 149 (1994) ("Even
where no duty to speak exists, one who elects to speak nust tell
the truth when it is apparent that another may reasonably rely on
the statenents nmade.”), aff’'d, 140 N.J. 43, 657 A 2d 420 (1995).

Accordingly, the Defendants’ notion is denied in this regard.

° The el enents of m srepresentation are: (1) A materia
m srepresentation of a presently existing or past fact, (2) nade with
knowl edge of its falsity and (3) with the intention that the other party
relied thereon, (4) resulting in reliance by that party to his detrinment. See
Jewi sh Center of Suffix County v. Whale, 86 N.J. 619, 624, 432 A 2d 521, 524
(1981). Because the elenents of misrepresentation are nearly identical to the
el ements of fraud, the Court concludes that the Plaintiff states a claimfor
m srepresentation as well.
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The Court also denies Defendants’ notion to dismss
Plaintiff’s fraud claim based on failure to allege sufficient
injury. This Court already concluded above that Plaintiff all eged
sufficient injury to nmake out claim under anti-trust |aws. The
Court concludes that Plaintiff alleged a sufficient injury to nake
out a claimfor fraud or m srepresentation on simlar grounds as
di scussed above.

b. Breach of Contract

In Count XI of his conplaint, Born all eges that the I ndividual
Def endant s breached the partnership agreenent by allegedly failing
to remt conpensation derived by the partners. Born also clains,
in Counts XII and XlIll, breach of duty and breach of the covenants
of good faith and fair dealing inplied in the partnership
agreenent. 1d. In response, the Individual Defendants argue that
the all eged di version of revenue is the partnership’s claim Thus,
because the partnership is not a plaintiff, Defendants urge this
Court to dismss these clains.®

In order to successfully assert a claim for breach of
contract, a plaintiff nust allege: “(1) the existence of a contract
to which he and the defendants were parties, (2) the contract’s
essential terns, (3) breach of the contract by the defendants, and

(4) danmges resulting fromthe breach.” Rototherm Corp. v. Penn

% The Defendants al so contend that the argurments for dismssal of Count
X (Fraud) apply with equal weight for the disnissal of Plaintiff’s breach of
contract claim Because the Court disagreed with Defendants’ argunents for
di smssal of the fraud claim the Court does not revisit that issue here.
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Linen & Unif. Serv., Inc. No.CV.A 96-6544, 1997 WL 419627, at *12

(E.D. Pa. July 3, 1997) (citations omtted). In this case,
Plaintiff alleges: (1) the existence of a contract in the form of
the partnership agreenment; (2) the essential term of sharing the
profits derived anongst the partners; (3) breach by the Individual
Defendants in failing to share revenue; and (4) damages to the
Plaintiff. See Pl.”s Conpl. at 1 98-111. Defendants sinply state
that the claimto revenue is that of the partnership, and not of
the Plaintiff, without |legal authority or referring to any specific
provi si on of the partnership agreenent. Therefore, the Court finds
Plaintiff’s allegations satisfy his burden at this stage of the
pr oceedi ng.

c. Tortious Interference of Contract

In his conplaint, Born alleges that the Defendants commtted
tortious interference with contractual relations (Count Xl V) and
tortious interference wth prospective econom ¢ advant ages (Count
XV). Defendants nove to dismss arguing that their actions were
privil eged.

To successfully assert a cause of action for tortious
interference under Restatenent of Torts 8§ 766, Born nust all ege:
“(1) the existence of a contract, (2) that the defendant intended
to harm by interfering with the contract, (3) the absence of
privilege or justification for the interference, and (4) damages.”

Rot ot herm Corp., 1997 W. 419627, at *13 (citations omtted). In
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support of Counts XV and XV, Born alleges that: (1) Born
mai ntai ned contractual and business relationships wth his
patients, referring physicians, managed care conpani es, insurance
conpanies, and Cooper; (2) Defendants were aware of these
relationships; (3) Defendants’ actions interfered and sabot aged
those relationships with malice; (4) Defendants acted w thout
justification or privilege; and (5) danmages as result of the
interference. Pl.’s Conpl. at Y 117-128.

Defendants contend that the action of interfering wth
contractual relations to protect their own existing economc
interest is privileged. WMreover, Defendants argue that Plaintiff
fails to make a non-conclusory allegation inconsistent with a
proper exercise of individual or conpetitive rights. Thus,
Def endant s suggest that dism ssal is warranted.

This Court disagrees. This Court notes that “[while a party
does have a right to enjoy the fruits and advantages of its own
| abor without unjust interference, a party ‘has no right to be

prot ect ed agai nst conpetition.’” EZ Sockets, Inc. v. Brighton-Best

Socket Screw Mg., Inc., 307 N J. Super. 546, 559, 704 A 2d 1364,

1370 (1996) (quoting Louis Kamm Inc. v. Flink, 175 A 62 (N.J.

1934). In EZ Sockets, the court found that courts nust determ ne

whet her a defendant’s actions are privil eged conpetitive efforts on
a case-by-case basis. See id. Furthernore, the court used the

Rest at enent fornul ati on whi ch states:
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One who intentionally causes a third person not
to enter into a prospective contractual rel ation
with another who is his conpetitor or not to
continue an exi sting contract term nable at will
does not interfere inproperly with the other’s
relation if

(a) the relation concerns a matter involved in
t he conpetition between the actor and the ot her;
and

(b) the actor does not enploy wongful neans;
and

(c) his action does not create or continue an
unl awful restraint of trade; and

(d) his purpose is at least in part to advance
his interest in conpeting with the other.

Rest at enent (Second) of Torts 8 768. This Court already concl uded
that Born has sufficiently pled clainms for unlawful restraint of
trade. Moreover, Plaintiff alleged that Defendants enployed
wrongful nmeans by msrepresenting the nature of Defendants’

negoti ati ons with Cooper. See EZ Sockets, Inc., 307 N. J. Super. at

559, 704 A 2d at 1370 (“Wongful neans includes violence, fraud,
intimdation, msrepresentation, crimnal or civil threats, and/or
violations of thelaw.”). If Plaintiff proves these allegations of
unl awf ul restraint and m srepresentati on, Defendants’ acti ons woul d
not be privileged. Therefore, guided by these principles and
taking the factual allegations within the Plaintiff’s conplaint as
true, this Court finds that the Defendants’ actions were not
privileged for the purposes of this notion.

d. CGvil Conspiracy

In Count XVI of his conplaint, plaintiff alleges Defendants

committed civil conspiracy. Def endants argue that Plaintiff’s
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claimfor civil conspiracy should be di sm ssed because their notion
to dismss denonstrated that the underlying claimto the civil
conspiracy i s not cogni zabl e. Because the Court deni ed Def endants’
nmotion with respect to the underlying claim it denies Defendants’
nmotion with respect to this claim

4. Attorney Fees

Plaintiff requests attorneys’ fees with respect to each common
| aw contract and tort claim Defendants submt that this request
shoul d be di sm ssed because each party is required to bear its own

[itigation expenses. See Jugan v. Friedman, 275 N.J. Super. 556,

573, 646 A . 2d 112, 120 (N.J. Super.), cert. denied, 138 N J. 271,

649 A 2d 1291 (1994). This Court agrees and di sm sses Counts X-
XVI in so far as each count requests attorneys’ fees.

5. Def endant Cat al ano

Def endant s next argue that any cl ai ns brought by the Plaintiff
inreliance upon Def endant Catal ano’s status as a partner shoul d be
di sm ssed because Plaintiff admtted Catalano was nerely an
enpl oyee of the partnership. Specifically, Defendants point to
Count XlIlI, which alleges a breach of duty by Defendant Catal ano,
and argue that Defendant Catal ano should be dism ssed fromthis
claim because any alleged duty is based on the UOS partnership
agreenent . Plaintiff counters by arguing that the duty owed by
Catal ano was based on the contract between Catalano and the

part nershi p.
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The Court agrees wwth Plaintiff’s argunent. In his conplaint,
Plaintiff alleges that: “Pursuant to UGS Partnership Agreenent,

t he New Jersey UniformPartnership Law. . . and/or the conmon | aw

of New Jersey, each Individual Defendant [including Defendant

Cat al ano] owed a duty to Dr. Born not to interfere with Dr. Born’s
right to receive the continuing benefits of his position as a
Partner of UGCS.” Pl.”s Conpl. at 9§ 105 (enphasis added).

Def endants argue that Defendant Catal ano’s status as an enpl oyee,
and not a partner, precludes an action for breach of duty.

However, Plaintiff alleged that Catal ano owed a duty as an enpl oyee

under the common | aw of New Jersey. New Jersey case |aw supports

this proposition. See PlatinumMnagenent v. Dahns, 666 A 2d 1028,

1042 (N.J. Super. 1995) (holding that an enpl oyee “nmay not breach
the undivided duty of loyalty he owes” by “acts of secret

conpetition”); Auxton Conp. Enter. v. Parker, 174 N.J. Super. 418,

423-24, 416 A 2d 952, 955 (1980) (noting that an enpl oyee “may not
solicit his enployer’s custoners for his own benefit before he has
termnated his enploynent” because “[t]his would constitute a
breach of the undivided loyalty which the enployee owes to his
enpl oyer while he is still enployed’). Therefore, this Court
denies the notion to dism ss Defendant Catal ano from Count Xl I.~

1. Failure to Join an Indispensable Party Under Rule 12(b)(7)

" Defendants ask this Court to dismiss all clainms based on Defendant
Catal ano’s status as a partner. The Defendants, however, only address
Plaintiff’s allegation in Count XlI. Therefore, this Court will consider
Def endants’ notion to disn ss Defendant Catal ano only from Count XII.
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Def endants argue that Dr. DeLong nust be joined in this
action. Def endants contend that he is a necessary party under
Federal Rule of Civil Procedure 19(a) because he is an all eged co-
owner of the tradenanme “UCS’ under which the Plaintiff in this
action has brought tradenane infringenent clains (Counts V-1X).

“Federal Rule of G vil Procedure 19 governs the question of
whet her persons not a party to a suit shoul d be joi ned because t hey
are necessary to a nore conplete settlenent of a dispute.”

Shetter v. Anerada Hess Corp., 14 F.3d 934, 938 (3d Cr. 1994).

Rul e 19(a) provides in part:

A person who is subject to service of process
and whose joinder will not deprive the court
of jurisdiction over the subject matter of the
action shall be joined as a party to the
actionif (1) in the person’ s absence conplete
relief cannot be accorded anong those already
parties, or (2) the person clains an interest
relating to the subject of the action and is
so situated that the disposition of the action
in the person’s absence may (I) as a practical
matter inpair or inpede the person’s ability
to protect that interest or (ii) |eave any of
the persons already parties subject to a

subst anti al risk of i ncurring doubl e,
mul ti pl e, or ot herw se i nconsi st ent
obligations by reason of the clained

i nterest.

Fed. R Cv. P. 19(a). Ordinarily, courts are asked to decide

whet her an action can go forward in the absence of an asserted

necessary party. See e.qg., Shetter, 14 F.3d at 938; Scott Paper

Co. v. National Casualty Co., 151 F.R D. 577, 578 (E.D. Pa. 1993).

In the present case, the Court finds that Dr. DeLong is not a
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necessary party under Rule 19(a)(1). The fact that Dr. DeLong may
have sonme ownership in the tradenane “U0OS” is of no consequence to
this Court.® This Court concludes that Dr. Born can be accorded
conplete relief without the addition of Dr. DeLong as a party.

Li kewi se, Dr. DeLong is not a necessary party under Rule
19(a)(2). First, this Court finds that the Plaintiff wll
adequately protect Dr. DeLong’s interest, and thus, cannot be
required to join DeLong as a party under Rule 19(a)(2)(l). See

Scott Paper, 151 F.R D. at 579-80 (finding injured party’ s | ack of

interest in litigation indicative of potential prejudice in non-
joinder). Second, there is little or no risk that the remaining
parties will be subject to multiple obligations if Dr. DelLong is
not a party. Dr. DelLong has al ready brought an action against the
Defendants. There is little likelihood of additional |itigation.
In sum Dr. DeLong is not a necessary party, and thus, the Court
denies the notion to dismss for failure to join an indispensable
party under Rule 12(b)(7).

I11. Lack of Subject Mtter Jurisdiction Under Rule 12(b) (1)

Def endants argue that any remai ning state | aw cl ai ns shoul d be
dismssed if the Court dismsses all of the Plaintiff’'s federal |aw

claims. See Angst v. Mack Trucks, Inc., 969 F.2d 1530, 1535 (3d

8 Plaintiff states that Dr. DeLong has conveyed any rights of the
tradenanme “UCS’ for consideration to Dr. Born. The Defendants object to the
Court’s consideration of this evidence because of the suspicious tinmng of the
transaction in light of their notion to disniss. Because the Court concl udes
that Dr. DelLong is not a necessary part even as a co-owner of “UGCS,” the Court
wi Il not address this issue nor consider this evidence.
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Cr. 1992). Because this Court denied Defendants’ notion to
dismss as to sone of Plaintiff’s federal |law clains, the Court
retains supplenmental jurisdiction over Plaintiff’s pendent state
law clains pursuant to 28 U S . C. 8§ 1367. Therefore, the Court
deni es Defendants’ notion to dismss Plaintiff’s remaining state
law clainms for lack of jurisdiction.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
CHRI STOPHER T. BORN, M D. G VIL ACTION
V. :
W LLI AM | ANNACONE, M D.,
ROBERT DALSEY, MD.,
LAWRENCE DEUTSCH, M D.
JOHN CATALANO, M D., and
THE COOPER HEALTH SYSTEM

d/ b/ a COOPER HOSPI TAL/ :
UNI VERSI TY MEDI CAL CENTER : NO 97-5607

ORDER

AND NOW this 29t h day of Septenber, 1998, upon
consi deration of the Defendants WIIliam |Iannacone, Robert Dal sey,
Law ence Deutsch and John Catal ano Mdtion to Dism ss the Arended
Conpl ai nt (Docket No. 25), Plaintiffs’ response thereto (Docket No.
29), Defendants Reply Brief (Docket No. 31), Plaintiffs’ Sur Reply
Brief (Docket No. 32), and Defendant Cooper Health Systenis
unopposed Mdtion to Dismss Plaintiff Born's Qui Tam Cl ai m ( Docket
No. 26), |IT IS HEREBY ORDERED t hat the notions are GRANTED I N PART
AND DENI ED I N PART.

| T IS FURTHER ORDERED THAT:

(1) Defendants’ Motion to Dismss the Arended Conpl aint for
failure to state a claimis denied with respect to Counts I-111 and
Counts V- XVI;

(2) Plaintiff Born's False Cains Act and Qui Tam Caim

(Count 1V) is dismssed;



(3) Counts X-XVI of Plaintiff’s conplaint are dism ssed in so

far as it requests attorneys’ fees under comon |aw contract and

tort clains;

(4) Defendants’ Mdttion to Dismss the Anended Conpl aint for
failure to join an indispensable party is denied; and

(5) Defendants’ Mdtion to Dismss the Anended Conpl aint for

| ack of subject matter jurisdiction is denied.

BY THE COURT:

HERBERT J. HUTTON, J.



