IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFERY M COUZENS, : ClVIL ACTION
Pl ai ntiff, :
NO. 98-527
V.

THE EQUI TABLE LI FE ASSURANCE
SCCI ETY OF THE UNI TED STATES
and AETNA LI FE | NSURANCE CO.,
erroneously designated as Aetna
U.S. Healthcare,

Def endant s.

MEMORANDUM

BUCKWALTER, J. Oct ober 2, 1998

Plaintiff, Jeffery M Couzens, has filed this claimfor

di sability benefits pursuant to the Enployee Retirenent |ncone
Security Act ("ERISA"), 29 U S. C. 8§ 1132(a)(1)(B), against The
Equi tabl e Life Assurance Society of the United States (“ELAS")
and Aetna Life Insurance Conpany (“AETNA"), claimng that his
long-termdisability benefits were wongfully term nated.?
Presently before this Court are the parties’ cross-notions for
summary judgnent. For the reasons discussed bel ow, Defendants’

nmotion is GRANTED and Plaintiff's notion i s DEN ED.

1. Plaintiff instituted the instant action against Defendants in the Court of
Conmon Pl eas of Phil adel phia County. The action was renpved to this Court by
way of a Notice of Renoval filed on January 30, 1998. On February 6, 1998,
Def endants filed a Motion to Dismiss. |In response, Plaintiff filed an Anended
Cvil Action, pleading the ERISA claimand onitting all preenpted state court
cl ai ns.



BACKGROUND

The rel evant facts necessary for the disposition of
both notions are not disputed by the parties. |In January of
1993, Plaintiff was diagnosed with major depression. See Am
Conpl. § 13. As an insurance agent for ELAS, Plaintiff was
covered under its group insurance plan. See Am Conpl. 11 4, 7.
This plan was established by ELAS and adm ni stered by AETNA. See
Am Conpl. 19 9, [10]. Upon Plaintiff’s application, Defendant
Aet na approved and paid long-termdisability benefits to
Plaintiff from August, 1993 through March 1, 1997. See Am Conp.
19 13, 18.

The group plan expressly provides that it is
adm ni stered, and all benefits are authorized, by the plan
admnistrator or its authorized agent, who has the “discretionary
authority” to determne eligibility for benefits under the plan.
This discretionary authority includes “the right to nake al
determ nations about the right of any person to receive
rei mbursenment under the Plan and to interpret the terns of the
Plan.” Defs. Mem (Exhibit Cthereto). The plan further defines
“Total Disability” to nean:

- during the first two years of your disability,
you' re unable to report to work and performall of
the material or essential duties of your own

occupation . . . due to illness, injury or
pregnancy; and



- after the first two years of your disability,
you' re unable to engage in any gainful occupation
for which you are, or may reasonably becone,
qual i fied by education, training or experience,

ot her than work under an approved rehabilitation
pr ogr am

Interpreting this definition of “total disability,” the
pl an adm nistrator, Barbara A. Berry, R N., defined “engage” to
mean “eligible, potentially could” and “gainful” as neaning
“sonet hing that the person had done before, can do again or can
reasonably do as a new job, because the person has experience or
education or can acquire the experience and education to go to
that job.” Berry Dep. at 42-43, lines 15-25 (attached as Exhibit
Ato Pl. Mem). Accordingly, she termnated Plaintiff’s |ong-
termdisability benefits because she found that Plaintiff was
able to engage in gainful occupation. See Letter fromBerry to
Couzens of 2/21/97 (attached as Exhibit E to Defs. Mem). In
her termination letter to Plaintiff, Ms. Berry stated that
“taking into consideration your age, education and work
experi ence, we have determ ned that you are capabl e of engagi ng
in any gainful occupation. Your nedical condition does not
precl ude you fromperform ng gai nful work.” 1d.

Thi s deci sion was based on three supporting sources.
First, Plaintiff’s own primary treating psychiatric physician,
Carroll Weinberg, MD., opined that Plaintiff was “nearing nornma

capabilities for work other than comm ssioned sales.” Defs. Mem
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(Exhibit F thereto). Second, a Transferable Skill Analysis
Report prepared by Defendant Aetna’ s rehabilitation consultant
stated that Plaintiff had 22 transferable skills based on his
age, gender, education, and enploynent history. See Defs. Mem
(Exhibit G thereto). And third, Plaintiff reported to
Defendant’s rehabilitation consultant that he had passed the
exam nation to becone a certified public accountant. See Defs.
Mem (Exhibit F thereto).

Moreover, it is inportant to note that during his
deposition, Plaintiff admtted that he believed that he was not
“totally disabled” as defined under the plan. See Couzens Dep. at
51, lines 3-15 (attached as Exhibit Hto Defs. Men). Plaintiff
al so admtted that he continuously has pursued ot her enpl oynent
positions. PI. Mem at 3.

Def endants contend that, under the discretionary
| anguage of the plan, unless the adm nistrator’s denial of
disability benefits was arbitrary and capricious, the decision is
conclusive and binding as to all questions regarding the
admnistration of the plan. See Defs. Mem at 3. Under this
st andard, Defendants suggest that the termnation of Plaintiff’s
long-termdisability benefits was reasonabl e, supported by the
evi dence, and appropriate as a matter of law. See Defs. Mem at

4.



Plaintiff, however, argues that, while the plan
provi ded the adm nistrator with discretionary authority to
determne eligibility for benefits, the decision to termnate his
benefits was arbitrary and capricious in light of his proffered
definition that being “unable to engage in gainful occupation” is
equi valent to being unable to find a job. PI. Mem at 6.
Plaintiff further contends that the admnistrator’s
interpretation of the plan was contrary to its express terns and
t hat Defendants’ denial of benefits was fundanentally unfair.

Pl. Mm at 6, 10.

1. DI SCUSSI ON

Both Plaintiff and Defendants have requested summary
judgnent. The standards by which a court decides a sunmary
j udgnent notion do not change when the parties file cross-

nmoti ons. See Southern Pa. Transp. Auth. v. Pennsyl vani a Pub.

Uil. Commin 826 F. Supp. 1506, 1512 (E.D. Pa. 1993). When

ruling on cross-notions for summary judgnent, the court nust

consi der the notions independently. See WIllians v. Phil adel phia

Hous. Auth. 834 F. Supp. 794, 797 (E.D. Pa. 1993). Sunmary

j udgnent may be granted only “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
affidavits, if any, show that there is no genuine issue as to any
mat erial fact and that the noving party is entitled to judgnent

as a matter of law” Fed. R CGv. P. 56(c). The facts are



viewed in the light nost favorable to, and all inferences shal

be taken in favor of, the non-noving party. See Anderson V.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). The court’s

responsibility is not to resolve disputed issues of fact but to
determ ne whether there are any factual issues to be tried. |d.
at 247-49.

ERI SA does not set forth the standard of review for an
action brought under 8 1132(a)(1)(B) by a participant alleging

deni al of benefits. See Firestone Tire & Rubber Co. v. Bruch 489

U.S 101, 109 (1997). Wen a plan governed under ERI SA provides
the adm nistrator with discretionary authority to determ ne
eligibility for benefits under the plan, a district court reviews
the determ nation under the arbitrary and capricious standard.
See id. at 115. Under that standard, the adm nistrator’s
interpretation of the plan “will not be disturbed if reasonable.”
Id. at 114. That is, “the District Court may overturn a decision
of the Plan Adm nistrator only if it is ‘wthout reason,
unsupported by the evidence or erroneous as a matter of law '”

George Mtchell, 113 F.3d 432, 438 (3rd Gr. 1997). The scope of

this reviewis narrow, and the court is not free to substitute
its own judgnent for that of the adm nistrator to determ ne a
participant’s eligibility for plan benefits. See id. As there

is no dispute that the plan in this case grants discretionary



authority to the admnistrator, this Court will apply the
arbitrary and capricious standard.

A review of the applicable provision of the instant
plan i s necessary to determ ne whether the plan adm nistrator’s
decision to deny Plaintiff’s long-termdisability benefits was
arbitrary and capricious. An applicant is totally disabled and
qualified for long-termdisability when, after the first two
years of disability, the applicant is “unable to engage in any
gai nful occupation” for which the applicant is, or may reasonably

becone, “qualified by education, training or experience, other

t han work under an approved rehabilitation program” Defs. Mm
(Exhibit C thereto). If an applicant satisfies the terns of the
pl an, the adm nistrator will grant the applicant disability
benefits.

There is overwhel m ng support in the record for the
termnation of Plaintiff’s long- termdisability benefits. Al |
the evidence before the adm nistrator supports her determ nation
that Plaintiff was able to engage in gainful enploynent:
Plaintiff’s own primary treating physician opined that Plaintiff
was capabl e of working in areas other than conmm ssioned sal es; an
internal report indicated that Plaintiff had 22 transferable
skills based on his age, gender, education, and enpl oynent
history; and Plaintiff successfully passed the exam nation to

beconme a certified public accountant. Due to the |lack of any



medi cal basis to the contrary, and in light of the reports on
Plaintiff, the Court finds that the undi sputed evidence supports
the admnistrator’s conclusion that Plaintiff was not totally
di sabl ed and that he was able to engage in gai nful enpl oynent.
This conclusion is buttressed by Plaintiff’s own adm ssion that
he is able to engage in gainful occupation. Plaintiff also
admts that he has actively, albeit unsuccessfully, pursued other
enpl oynent positions. VWiile Plaintiff may be psychiatrically
unable to return to his occupation as an insurance sal esman (as
suggested by his physician’s report), he has unequivocally
indicated that he is able to work in other professions.
Plaintiff’s attacks on the adm nistrator’s
interpretations of the terns of the plan fail to persuade this
Court. Wen a termis not defined in an insurance policy but
possesses a clear |egal or commobn neaning, the court may supply

that meaning. See City of Erie v. Guaranty Nat'l Ins. Co., 109

F.3d 156, 163 (3rd Gr. 1997). The court will not torture the
| anguage in a policy to create an anbiguity where none exists.

See Doe v. Provident Life and Accident Ins. Co., No. Gv. A 96-

3951, 1997 WL 799439, *3 (E.D. Pa. Dec. 30, 1997). \While the
Court agrees that the plan fails to define what would suffice as
being able to “engage” in any “gainful” enploynment, the termis
not m sl eadi ng or beyond the understandi ng of an individual of

average intelligence.



The adm nistrator’s interpretation of being able to
engage in any gainful enploynent (for purposes of determ ning
whet her Plaintiff was totally disabled) was also plainly in
accordance with the express terns of the plan. The Court w |
not rewite the clear and unanbi guous definition of “total
disability” to nmean that an applicant for long-termdisability is
totally disabled when that applicant is not able to find a job.
Total disability does not nean that Plaintiff cannot find a job,
but rather that Plaintiff is unable to perform any gainful
occupation. Accordingly, the admnistrator’s findings were
reasonabl e even in light of the fact that the adm nistrator
failed to consider whether Plaintiff had already obtained a job.

Finally, Plaintiff asserts that the admnistrator’s
| ack of consideration of the stignma associated with having a
mental illness (which would arguably reduce Plaintiff’'s ability
to find a job) anmobunted to fundanental unfairness and further
supports his argunent that the adm nistrator’s decision was nmade
arbitrarily and capriciously. In |ight of the analysis above, |
find that the lack of consideration of this one factor would not
have nmade any appreciable difference in the ultinmate outcone.
Moreover, a careful reading of M. Berry's deposition testinony
does not denonstrate any failure on her part to consider al

rel evant aspects of Plaintiff’s condition.



For the foregoing reasons, Defendants’ notion is
GRANTED and Plaintiff’s cross-notion is DENIED. An appropriate

order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFERY M COUZENS, : ClVIL ACTI ON
Plaintiff, :
NO. 98-527
V.
THE EQUI TABLE LI FE ASSURANCE
SCCI ETY OF THE UNI TED STATES
and AETNA LI FE | NSURANCE CO.,
erroneously designated as Aetna

U S. Heal thcare,
Def endant s.

ORDER

AND NOW this 2nd day of Cctober 1998, upon
consi deration of Defendants’ Mtion for Summary Judgnment (Docket
No. 10), Plaintiff’s Response and Cross-Mtion for Sumrary
Judgnent (Docket No. 13) and Defendants’ Answer thereto (Docket
No. 14), it is hereby ORDERED t hat sunmary judgnment i s GRANTED as
to Defendants, Equitable Life Assurance Society of the United
States and Aetna Life Insurance Co., erroneously designated as
Aetna U.S. Healthcare, and DENIED as to Plaintiff, Jeffery M
Couzens. Judgnent is therefore entered in favor of defendants

and against plaintiff. This file may be marked CLOSED

BY THE COURT:

RONALD L. BUCKWALTER, J.



